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Regelgeving • EVRM - 6 
• EVRM - 8 
• EVRM - 10 

SAMENVATTING 

Een Finse wet maakt de nationale belastinggegevens van belastingplichten gedeeltelijk 

openbaar. Journalisten hebben een aantal publicaties gewijd aan de analyse van de 

belastinginformatie, na een deel van de gegevens te hebben opgevraagd. Een bedrijf, de eerste 

klager genaamd Satakunnan Markkinapörssi Oy, verzamelt de belastinggegevens echter via 

een omweg en publiceert in 2002 een krant waarin de belastinggegevens van zo’n 1,2 miljoen 

Finnen staan, in ieder geval van de personen die meer dan 10.000 euro belasting afdroegen. 

Deze gegevens zijn ook via een CD-ROM op te vragen en het tweede bedrijf en de tweede 

klager, Satamedia Oy, stelt ze beschikbaar via een SMS-dienst. In 2003 adviseert de Data 

Protection ombudsman deze praktijken een halt toe te roepen. Hij dient daartoe een verzoek in 

bij de Data Protection Commission – die wijst zijn verzoek echter af. De ombudsman stapt 

naar de rechter, maar ook die wijst het verzoek af. De klacht komt voor bij de hoogste 

administratieve rechter die een prejudiciële vraag stelt aan het Hof van Justitie van de EU. Die 

rechter geeft vervolgens duiding over de interpretatie van de kwestie onder de EU Richtlijn 

bescherming persoonsgegevens en de daarin vervatte journalistieke exceptie (op basis 

waarvan de gegevensbeschermingsregels gedeeltelijk kunnen worden uitgezonderd). Op basis 

van die duiding oordeelt de hoogste Finse administratieve rechter dat er een schending is 

geweest van de Finse wetgeving die de EU Richtlijn implementeerde. Vervolgens neemt de 

Data Protection Board een besluit waarin de twee bedrijven worden beperkt in de verwerking 

van de persoonsgegevens. De bedrijven maken bezwaar tegen dit besluit, maar zonder succes, 

en stappen vervolgens naar de rechter, die hen in het ongelijk stelt. Ook in hoger beroep stelt 

de hoogste administratieve rechter de bedrijven in het ongelijk. Daarop wenden de bedrijven 

zich tot het EHRM. De Kamer oordeelt in 2015 dat er een schending is geweest van art. 6 

EVRM – de lengte van de procedure – maar niet van art. 10 EVRM. De beperking die de 

bedrijven is opgelegd is geen ongeoorloofde inmenging van hun vrijheid van meningsuiting. 

Daarop wordt de zaak doorverwezen naar de Grote Kamer van het Hof. Deze oordeelt in grote 

lijnen hetzelfde: wel een schending van art. 6 EVRM, maar geen onrechtmatige inperking van 

de vrijheid van meningsuiting. Bij de afweging ten aanzien van het laatste vraagstuk hanteert 

het EHRM een aantal criteria: (i) Contribution of the impugned publication to a debate of 

public interest, (ii) Subject of the impugned publication and how well-known were the 

persons concerned, (iii) Manner of obtaining the information and its veracity, (iv) Content, 

form and consequences of the publication and related considerations, (iv) Content, form and 

consequences of the publication and related considerations en (v) Gravity of the sanction 

imposed on the journalists or publishers. Kortgezegd oordeelt het Hof in het concrete geval 

dat het recht op privacy van de burgers waarover de bedrijven informatie publiceerden 

zwaarder weegt dan het recht op vrijheid van informatie van die bedrijven. 

UITSPRAAK 

I. The Government’s preliminary objections 



83. The Government raised two preliminary objections relating to the applicant companies’ 

alleged failure to lodge their complaints within the six-month time-limit and to their lack of 

victim status. 

A. Six-month time-limit 

84. Before the Grand Chamber, the Government reiterated the preliminary objection raised 

before the Chamber to the effect that the complaints under Articles 6 § 1 and 10 of the 

Convention had not been lodged within the six-month time-limit regarding the first set of 

proceedings as required by Article 35 § 1 of the Convention (see paragraphs 13-22 above). 

Since the subject-matter of the two sets of proceedings was not the same, the present case had 

in effect involved two separate sets: the first concerning the question whether the applicant 

companies had processed personal taxation data unlawfully and the second the issuance of 

orders regarding the processing of personal data. Consequently, in the view of the 

Government, as regards the first set of proceedings, the application should be declared 

inadmissible under Article 35 §§ 1 and 4 of the Convention. 

85. The applicant companies argued that the initial aim of the Data Protection Ombudsman 

had been to obtain an order preventing the applicant companies from publishing Veropörssi. 

Since this was not accomplished until the second round, the proceedings could not be divided 

into two separate sets each one with independent and separable domestic remedies. Whereas 

the Supreme Administrative Court had referred the case back to the Data Protection Board in 

September 2009, it could instead have issued an order directly without such a referral. The 

applicant companies thus argued that their complaints under Articles 6 § 1 and 10 of the 

Convention had been lodged within the six-month time-limit. 

86. As noted by the Chamber, the first round of proceedings ended on 23 September 2009 

when the Supreme Administrative Court quashed the lower court decisions and referred the 

case back to the Data Protection Board. As the case had been referred back to the Data 

Protection Board, there was no final decision, but the proceedings continued into a second 

round. The domestic proceedings became final only on 18 June 2012 when the Supreme 

Administrative Court delivered its second and final decision in the case (see paragraph 28 

above). 

87. Like the Chamber, the Grand Chamber considers that, as there was only one final 

decision, there was only one set of proceedings for the purposes of the six-month time limit 

for the lodging of applications in Article 35 § 1, although the case was examined twice before 

the different levels of jurisdiction. 

88. In the circumstances, the Government’s first preliminary objection must be dismissed and 

the complaints under Articles 6 § 1 and 10 of the Convention must be considered as having 

been introduced within the time-limit. 

B. Lack of victim status 

89. In the course of the public hearing before the Grand Chamber, the Government raised, for 

the first time, an additional preliminary objection based on the fact that the first applicant 

company had been declared bankrupt on 15 March 2016, after the case had been referred to 

the Grand Chamber, with the result that it lacked victim status for the purposes of Article 34 

of the Convention. 



90. The Court observes that the Government’s objection is based on the premise that the first 

applicant company and its assets had, since that date, been managed by the bankruptcy estate 

and that this change in its legal status had deprived that company of its victim status. 

91. It should be noted that it was only in September 2016 that the Government brought this 

matter to the Court’s attention. The applicant companies, for their part, informed the Court 

only a day before the hearing of the bankruptcy proceedings and of their representative’s 

capacity to represent them at the public hearing held on 14 September 2016. 

92. The Court would point out that, according to Rule 55 of the Rules of Court, “[a]ny plea of 

inadmissibility must, in so far as its character and the circumstances permit, be raised by the 

respondent Contracting Party in its written or oral observations on the admissibility of the 

application ...”. However, the decision on the admissibility of the application was adopted on 

21 July 2015, at which time the fact on which the Government’s objection relies had not yet 

occurred. Therefore, the Government were not in a position to comply with the time-limit 

established in Rule 55. 

93. The Court sees no need to determine whether the Government are now estopped from 

making the above objection on account of their delay in raising it (see paragraphs 89-91 

above) since it finds in any event that it concerns a matter which goes to the Court’s 

jurisdiction and which it is not prevented from examining of its own motion (see, for 

instance, R.P. and Others v. the United Kingdom, no. 38245/08, § 47, 9 October 2012; 

and Buzadji v. the Republic of Moldova [GC], no. 23755/07, § 70, ECHR 2016 (extracts)). 

94. The administrator of the bankruptcy estate did not object to the company continuing to 

pursue their complaints before the Court, as indicated in a letter sent to the Court on the eve of 

the public hearing. Bearing in mind that the first applicant company still exists, pursuant to 

Finnish law, as a separate legal person, although governed by the bankruptcy administration, 

the Court considers that it can still claim to be a victim of the alleged violations of Articles 6 § 

1 and 10 of the Convention. 

95. Consequently, the Government’s second preliminary objection is also dismissed. 

II. Alleged violation of Article 10 of the Convention 

96. The applicant companies complained that their right to freedom of expression protected 

by paragraph 1 of Article 10 of the Convention had been interfered with in a manner which 

was not justified under its second paragraph. The collection of taxation information was not 

illegal as such and the information collected and published was in the public domain. 

Individual privacy rights were not violated. 

97. Article 10 of the Convention reads as follows: 

“1. Everyone has the right to freedom of expression. This right shall include freedom to hold 

opinions and to receive and impart information and ideas without interference by public 

authority and regardless of frontiers. This Article shall not prevent States from requiring the 

licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be 

subject to such formalities, conditions, restrictions or penalties as are prescribed by law and 

are necessary in a democratic society, in the interests of national security, territorial integrity 



or public safety, for the prevention of disorder or crime, for the protection of health or morals, 

for the protection of the reputation or rights of others, for preventing the disclosure of 

information received in confidence, or for maintaining the authority and impartiality of the 

judiciary.” 

A. The Chamber judgment 

98. The Chamber considered that there had been an interference with the applicant 

companies’ right to impart information, but that that interference had been “prescribed by 

law” and had pursued the legitimate aim of protecting the reputation or rights of others. As to 

the necessity of said interference in a democratic society, the Chamber noted that the taxation 

data in question were already a matter of public record in Finland and, as such, was a matter 

of public interest. This information had been received directly from the tax authorities and 

there was no evidence, according to the Chamber, or indeed any allegation, of factual errors, 

misrepresentation or bad faith on the part of the applicant companies. The only problematic 

issue for the national authorities and courts had been the manner and the extent to which the 

information could be published. 

99. The Chamber noted that, after having received the preliminary ruling from the CJEU, the 

Supreme Administrative Court had found that the publication of the whole database 

containing personal data collected for journalistic purposes could not be regarded as a 

journalistic activity. It had considered that the public interest did not require publication of 

personal data to the extent seen in the present case. The same applied also to the SMS service. 

The Chamber observed that, in its analysis, the Supreme Administrative Court had attached 

importance both to the applicant companies’ right to freedom of expression and to the right to 

respect for the private life of those tax payers whose taxation information had been published. 

It had balanced these interests in its reasoning, interpreting the applicant companies’ freedom 

of expression strictly, in line with the CJEU ruling on the need for a strict interpretation of the 

journalistic purposes derogation, in order to protect the right to privacy. The Chamber found 

this reasoning acceptable. According to the Chamber, the Court would, under such 

circumstances, require strong reasons to substitute its own view for that of the domestic 

courts. 

100. As regards the sanctions imposed by the domestic authorities, the Chamber noted that the 

applicant companies had not been prohibited generally from publishing the information in 

question but only to a certain extent. Their decision to shut down the business was thus not a 

direct consequence of the actions taken by the domestic courts and authorities but an 

economic decision made by the applicant companies themselves. 

B. The parties’ submissions to the Grand Chamber 

1. The applicant companies 

101. The applicant companies maintained that the domestic decisions had prevented them 

from imparting information and had as a consequence impeded them “entirely” from carrying 

out their publishing activities. The said interference had taken the form of a prior ban. On 1 

November every year, when the tax records of the previous year became public, numerous 

newspapers and other media published personal tax data in paper and electronic formats. This 

was no different from what the applicant companies had engaged in, apart from the quantity 



of the published data. The majority of the persons whose data were accessible in this way 

were not known to the public and were of varying backgrounds and professions. No particular 

judicial attention had ever been paid to the identity of the persons whose names and amounts 

of taxable income had been published. Nor had the activities of other media ever been subject 

to the Data Protection Ombudsman’s scrutiny. 

102. The applicant companies argued that this interference with their right to freedom of 

expression had not been “prescribed by law”. The publishing of taxation data had, in 

particular, been accepted by the Finnish legislator. The preparatory work relating to the Act 

on the Public Disclosure and Confidentiality of Tax Information noted that such publishing 

had taken place for years and also served certain societal purposes. A thorough discussion had 

taken place during the preparation of the said Act, assessing the pros and cons of publishing 

taxation data, and the legislator had finally decided to maintain public access to such data. 

The Personal Data Act was not intended to restrict publishing activities. The relevant 

preparatory work stated that the legal status of the data in question was to remain unchanged. 

The journalistic purposes derogation was to apply to databases that were designed to support 

publishing so as to prevent even indirect prior restrictions on freedom of expression. Possible 

violations of privacy were to be examined and dealt with ex post facto. On this basis the 

applicant companies argued that the interference had not been “prescribed by law” within the 

meaning of Article 10 § 2 of the Convention. 

103. The applicant companies also claimed that the interference had not been “necessary in a 

democratic society”. There had never been any issue as regards the accuracy of the 

information, only its quantity. The balancing criteria applied by the Court functioned best 

where the privacy of one or two persons was concerned. In such situations the data relating to 

a particular individual took prominence. When hundreds of thousands of names were 

published, all in the same manner, the information concerning a specific person “blended in”. 

The publication of such data could hardly violate anyone’s privacy. For such situations, a 

different type of balancing criteria ought to be applied in order to better take into account the 

nature of the mass data published, namely a criterion for protecting the privacy of a large 

population. Moreover, when other media had published taxation data on, for example, 

150,000 individuals, it had never been requested that this information be viewed in the light of 

the Court’s balancing criteria. It was only when the applicant companies had published 1.2 

million names that such criteria became applicable. 

104. The issue of public interest had been examined when the Act on the Public Disclosure 

and Confidentiality of Tax Information was enacted. According to the applicant companies, 

public access to tax data enabled the public to observe the results of tax policies and how 

differences in income and wealth developed, for example, between different regions, 

occupations and sexes. It also enabled supervision by the Finnish tax administration as people 

reported their suspicions of tax evasion directly to the tax administration. In 2015 alone, the 

tax administration had received 15,000 such reports. The applicant companies thus argued 

that a balance between the public and publishable tax records, on the one hand, and the 

protection of privacy, on the other hand, had already been struck by the Finnish legislator. 

Therefore, no margin of appreciation, or at least a very narrow one, was left to the domestic 

authorities. There was thus no need for any re-balancing. Contrary to Fressoz and Roire v. 

France [GC], no. 29183/95, ECHR 1999-I, the taxation information in the present case had 

been obtained lawfully by the applicant companies from public tax records, in the same 

manner as any other member of the public. The effect on a person’s privacy could not in any 

significant way be different depending on whether the information had been received from the 

applicant companies, other media or through a phone-in service operated by the tax 



administration itself. Since the information had been so readily available, its publication could 

not violate anyone’s privacy. 

105. Referring to the definition of journalistic activities set out in the draft EU General Data 

Protection Regulation, the applicant companies argued that their publishing activities should 

be considered as journalism. The reasoning of the Supreme Administrative Court was in 

contradiction with this definition, which fact was bound to endanger the very idea of freedom 

of expression. Given the terms of the Supreme Administrative Court’s judgment, one had to 

ask how much information needed to be published to transgress the limit between publishable 

and non-publishable information. The quantity and the manner in which taxation information 

could be lawfully published had, according to the applicant companies, never been defined. 

The national court had failed to take into account the balancing criteria in the Court’s case-

law, and had only had regard to the public interest criterion. There should in any event be no 

upper limit on the quantity of information publishable. 

2. The Government 

106. The Government agreed, in essence, with the Chamber’s finding of no violation, but 

contended that there had been no interference with the applicant companies’ right to impart 

information. The applicant companies could still collect and publish public taxation data in so 

far as they complied with the requirements of data protection legislation. 

107. In the event that the Court were to find that an interference had occurred, the 

Government agreed with the Chamber’s finding that the interference was prescribed by law 

and pursued the legitimate aim of protecting the reputation or rights of others. As to the 

further question whether any interference had been necessary in a democratic society, the 

Government shared the Chamber’s view that the general subject-matter, namely taxation data 

relating to natural persons’ taxable income, was a matter of public interest. Taxation data 

were publicly available in Finland but had to be accessed and used in conformity with the 

Personal Data Act and the Act on the Openness of Government Activities. Public access to 

such information did not imply that that information could always be published. Respect for 

personal data and privacy under Article 8 of the Convention required the disclosure of such 

information to be subject to certain controls. 

108. The Government emphasised that the applicant companies had requested the data in 

question from the National Board of Taxation in 2000 and 2001. On the basis of an opinion 

received by the Board from the Data Protection Ombudsman, the Board had requested the 

applicant companies to provide further information regarding their request, and indicated that 

the data could not be disclosed if the publishing methods of Veropörssicontinued unchanged. 

The applicant companies had then cancelled their request while explaining that they would 

provide information to the Data Protection Ombudsman and the National Board of Taxation 

the following year, which they never did. Instead, they employed people to collect taxation 

data manually at the local tax offices. 

109. The Government pointed out that, according to the Guidelines for Journalists which were 

in force at the material time, the right to privacy also applied when publishing public 

documents or other information originating from public sources. The Guidelines made clear 

that the public availability of information did not necessarily imply that it could be freely 

published. 



110. The Government noted that, as the domestic courts had made clear, the manner and 

extent of the publication were of importance. The data published in Veropörssi had 

encompassed data relating to 1.2 million persons, almost one third of all taxpayers in Finland. 

Other Finnish media published taxation data concerning 50,000 to 100,000 individuals 

annually, which was considerably less than the applicant companies. The latter published, 

without any analysis, data on persons with low or medium income who were not public 

figures and held no important positions in society. Their publishing activities could not 

therefore be viewed as data journalism aimed at drawing conclusions from such data and 

drawing attention to issues of public interest for public debate. Such publishing did not 

contribute to public debate in a manner that outweighed the public interest in protecting the 

processing of personal data to the described extent; it mainly satisfied readers’ curiosity. The 

applicant companies had not been prevented from publishing taxation data as such or 

participating in any public debate on an issue of general importance. 

111. Should the public interest in ensuring the transparency of the taxation data require the 

possibility of their disclosure by, for instance, publishing the data by the media, the 

Government took the view that that aim could have been accomplished without processing 

personal data to the extent prohibited by the Personal Data Act and the Data Protection 

Directive. The present case differed from Fressoz and Roire v. France, cited above, in which 

the publishing of data concerned a single person having a key role in a public debate on a 

socially important issue. Contrary to the applicant companies’ allegations, the present case 

was not abstract and hypothetical. Private persons had been affected by their activities: 

between 2000 and 2010 the Data Protection Ombudsman had received a number of 

complaints requesting his intervention. There was thus a pressing social need to protect 

private life under Article 8 of the Convention. 

112. Concerning the interpretation of the Data Protection Directive, the CJEU had noted in its 

preliminary ruling in the present case that it was necessary to interpret the notion of 

journalism broadly and that derogations and limitations in relation to data protection had to 

apply only insofar as was strictly necessary. The applicant companies were never prevented 

from publishing taxation information in general. They could have, had they so wished, 

adjusted their activities so as to comply with the Personal Data Act. 

113. Referring to the margin of appreciation, the Government emphasised, as did the 

Chamber, that the Court would need strong reasons to substitute its own view for that of the 

domestic courts. The domestic courts had been acting within the margin of appreciation 

afforded to them and had struck a fair balance between the competing interests at stake. The 

interference complained of was “necessary in a democratic society” and there had been no 

violation of Article 10 of the Convention. 

C. Third-party observations 

1. The European Information Society Institute 

114. The European Information Society Institute noted that data journalism involved the 

making of already existing information more useful to the public. Processing and analysing of 

available data on a particular topic was also an important journalistic activity in and of itself. 

To remove the protection of Article 10 when journalists published databases would jeopardise 

the protection that ought to be afforded to a wide range of activities in which journalists 

engaged to impart information to the public. If the use of new technologies could not find 



protection under Article 10, the right to impart information as well as the right to receive it 

would be seriously impaired. 

115. The traditional criteria for defining the limits on the quantity of information that could be 

published and processed by private actors were not well suited to balancing the tensions 

created by data journalism. The balancing factors previously used by the Court were not 

useful in cases like the present one. When data journalists made available information that 

was in the public interest, their actions should be supported in a democratic society – not 

silenced. The European Information Society Institute therefore suggested that the Court might 

revisit its method of applying the existing case-law in cases where journalists processed 

information in order to impart information to the public. It should extend the Article 10 

protection to innovative forms of journalism and recognise that the standard for determining 

how Article 10 protected journalists engaged in the processing of data could have important 

consequences. 

2. NORDPLUS Law and Media Network 

116. NORDPLUS Law and Media Network noted that it was important for the Court to 

develop principles related to freedom of expression in the light of present day conditions and 

to consider how the established principles applied in the digital media context. Many UN, EU 

and OECD guidelines referred to media neutrality and technological neutrality when 

addressing the digital media environment. The present case provided a key opportunity to 

review the existing definition of “journalist”. The EU guidelines pointed out that there was a 

need to go beyond the notion of traditional journalists and widen its scope for the benefit of 

those whose freedom of expression should be protected. An extended scope could also have 

an impact on the balancing test and its possible reassessment. The Court should further 

elaborate on whether the concept of “chilling effect” should be viewed differently in the new 

media environment. 

117. Access to information was one of the cornerstones of participation in democratic debate 

and a precondition for the media in the performance of their role of public watchdog. Many 

countries had different traditions when it came to making information public. In Finland, 

transparency was a highly important societal value. NORDPLUS Law and Media Network 

concluded that the Court’s case-law needed further clarification in order to reduce the 

uncertainty that existed in the field of freedom of expression and the right to privacy in the 

digital media environment. 

3. ARTICLE 19, the Access to Information Programme and 

Társaság a Szabadságjogokért 

118. ARTICLE 19, the Access to Information Programme and Társaság a Szabadságjogokért 

noted that the CJEU had in 2008 adopted a wide definition of journalism in its 

case Satakunnan Markkinapörssi. The Committee of Ministers of the Council of Europe had 

also defined a journalist broadly as “any natural or legal person who [was] regularly or 

professionally engaged in the collection and dissemination of information to the public via 

any means of mass communication”. In Ireland, the High Court had extended the journalistic 

privilege to bloggers, and the UN Special Rapporteur on Freedom of Expression had noted in 

his 2015 report that persons other than professional journalists carried out a “vital public 



watchdog role”. The Court should therefore not set the standard of protection under Article 10 

any lower than mentioned above. 

119. Disclosure of public personal data could contribute to the good of society by creating 

transparency and accountability around the actions of those who wielded power within society 

or, conversely, were engaged in unlawful conduct. Publication of such information did not 

merely satisfy the curiosity of readers but contributed substantially to the pursuit of public 

interest journalism. These arguments became even stronger if the personal data had previously 

been published by the State or had otherwise been deemed public under national legislation. 

The fact that such information was made public implied that there was a public interest 

regarding access to such information. The public interest in publishing such information 

outweighed privacy considerations and, once publication had taken place, the information 

could no longer be regarded as inherently private. 

D. The Court’s assessment 

1. Preliminary remarks on the scope and context of the Court’s 

assessment 

120. The Court notes at the outset that the present case is unusual to the extent that the 

taxation data at issue were publicly accessible in Finland. Furthermore, as emphasised by the 

applicant companies, they were not alone amongst media outlets in Finland in collecting, 

processing and publishing taxation data such as the data which appeared in Veropörssi. Their 

publication differed from that of those other media outlets by virtue of the manner and the 

extent of the data published. 

121. In addition, as also indicated in paragraph 81 above, only a very small number of 

Council of Europe member States provide for public access to taxation data, a fact which 

raises issues regarding the margin of appreciation which Finland enjoys when providing and 

regulating public access to such data and reconciling that access with the requirements of data 

protection rules and the right to freedom of expression of the press. 

122. Given this context and the fact that at the heart of the present case lies the question 

whether the correct balance was struck between that right and the right to privacy as 

embodied in domestic data protection and access to information legislation, it is necessary, at 

the outset, to outline some of the general principles deriving from the Court’s case-law on 

Article 10 and press freedom, on the one hand, and the right to privacy under Article 8 of the 

Convention in the particular context of data protection on the other. 

123. Bearing in mind the need to protect the values underlying the Convention and 

considering that the rights under Articles 10 and 8 of the Convention deserve equal respect, it 

is important to remember that the balance to be struck by national authorities between those 

two rights must seek to retain the essence of both (see also Delfi AS v. Estonia [GC], no. 

64569/09, § 110, ECHR 2015). 

(a) Article 10 and press freedom 

124. The Court has consistently held that freedom of expression constitutes one of the 

essential foundations of a democratic society and one of the basic conditions for its progress 



and for each individual’s self-fulfilment. Subject to paragraph 2 of Article 10, it is applicable 

not only to “information” or “ideas” that are favourably received or regarded as inoffensive or 

as a matter of indifference, but also to those that offend, shock or disturb. Such are the 

demands of pluralism, tolerance and broadmindedness without which there is no “democratic 

society”. As enshrined in Article 10, freedom of expression is subject to exceptions which 

must, however, be construed strictly, and the need for any restrictions must be established 

convincingly (see Von Hannover v. Germany (no. 2) [GC], nos. 40660/08 and 60641/08, § 

101, ECHR 2012; Couderc and Hachette Filipacchi Associés v. France [GC], no. 40454/07, § 

88, ECHR 2015 (extracts); and Bédat v. Switzerland [GC], no. 56925/08, § 48, ECHR 2016). 

125. Although the press must not overstep certain bounds, regarding in particular protection 

of the reputation and rights of others, its task is nevertheless to impart – in a manner 

consistent with its obligations and responsibilities – information and ideas on all matters of 

public interest. The task of imparting information necessarily includes, however, “duties and 

responsibilities”, as well as limits which the press must impose on itself spontaneously 

(see Couderc and Hachette Filipacchi Associés, cited above, § 89; and Von Hannover (no. 2), 

cited above, § 102). 

126. The vital role of the media in facilitating and fostering the public’s right to receive and 

impart information and ideas has been repeatedly recognised by the Court. Not only does the 

press have the task of imparting such information and ideas; the public also has a right to 

receive them. Were it otherwise, the press would be unable to play its vital role as “public 

watchdog” (see, recently, Magyar Helsinki Bizottság v. Hungary [GC], no. 18030/11, § 165, 8 

November 2016, ECHR 2016; and further authorities). 

127. Furthermore, the Court has consistently held that it is not for it, any more than it is for 

the national courts, to substitute its own views for those of the press as to what techniques of 

reporting should be adopted in a particular case (see Jersild v. Denmark, 23 September 1994, 

§ 31, Series A no. 298; and Stoll v. Switzerland [GC], no. 69698/01, § 146, ECHR 2007-V). 

128. Finally, it is well-established that the gathering of information is an essential preparatory 

step in journalism and an inherent, protected part of press freedom (see, most 

recently, Magyar Helsinki Bizottság, cited above, § 130, with further references). 

(b) Article 8, the right to privacy and data protection 

129. As regards whether, in the circumstances of the present case, the right to privacy under 

Article 8 of the Convention is engaged given the publicly accessible nature of the taxation 

data processed and published by the applicant companies, the Court has constantly reiterated 

that the concept of “private life” is a broad term not susceptible to exhaustive definition 

(see S. and Marper v. the United Kingdom [GC], nos. 30562/04 and 30566/04, § 66, ECHR 

2008; and Vukota-Bojic v. Switzerland, no. 61838/10, § 52, 18 October 2016). 

130. Leaving aside the numerous cases in which the Court has held that the right to privacy in 

Article 8 covers the physical and psychological integrity of a person, private life has also been 

held to include activities of a professional or business nature (see Niemietz v. Germany, 16 

December 1992, § 29, Series A no. 251 B) or the right to live privately, away from unwanted 

attention (see Smirnova v. Russia, nos. 46133/99 and 48183/99, § 95, ECHR 2003 IX 

(extracts)). 



131. Indeed, the Court has also held that there is a zone of interaction of a person with others, 

even in a public context, which may fall within the scope of “private life” for the purposes of 

Article 8 of the Convention (see Couderc and Hachette Filipacchi Associés, cited above, § 

83; and P.G. and J.H. v. the United Kingdom, no. 44787/98, § 56, ECHR 2001-IX). 

132. The vast majority of cases in which the Court has had to examine the balancing by 

domestic authorities of press freedom under Article 10 and the right to privacy under Article 8 

of the Convention have related to alleged infringements of the right to privacy of a named 

individual or individuals as a result of the publication of particular material (see, for 

example, Flinkkilä and Others v. Finland, no. 25576/04, 6 April 2010; and Ristamäki and 

Korvola v. Finland, no. 66456/09, 29 October 2013). 

133. In the particular context of data protection, the Court has, on a number of occasions, 

referred to the Data Protection Convention (see paragraph 80 above), which itself underpins 

the Data Protection Directive applied by the domestic courts in the present case. That 

Convention defines personal data in Article 2 as “any information relating to an identified or 

identifiable individual”. In Amann, cited above, § 65, the Court provided an interpretation of 

the notion of “private life” in the context of storage of personal data when discussing the 

applicability of Article 8: 

“The Court reiterates that the storing of data relating to the ‘private life’ of an individual falls 

within the application of Article 8 § 1 (see the Leander v. Sweden judgment of 26 March 

1987, Series A no. 116, p. 22, § 48). 

It points out in this connection that the term ‘private life’ must not be interpreted restrictively. 

In particular, respect for private life comprises the right to establish and develop relationships 

with other human beings; furthermore, there is no reason of principle to justify excluding 

activities of a professional or business nature from the notion of ‘private life’ (see 

the Niemietz v. Germany judgment of 16 December 1992, Series A no. 251-B, pp. 33-34, § 

29; and the Halford judgment cited above, pp. 1015-16, § 42). 

That broad interpretation corresponds with that of the Council of Europe’s Convention of 28 

January 1981 for the Protection of Individuals with regard to Automatic Processing of 

Personal Data, which came into force on 1 October 1985 and whose purpose is ‘to secure in 

the territory of each Party for every individual ... respect for his rights and fundamental 

freedoms, and in particular his right to privacy, with regard to automatic processing of 

personal data relating to him’ (Article 1), such personal data being defined as ‘any 

information relating to an identified or identifiable individual’ (Article 2).” 

134. The fact that information is already in the public domain will not necessarily remove the 

protection of Article 8 of the Convention. Thus, in Von Hannover v. Germany (no. 59320/00, 

§§ 74-75 and 77, ECHR 2004 VI), concerning the publication of photographs which had been 

taken in public places of a known person who did not have any official function, the Court 

found that the interest in publication of that information had to be weighed against privacy 

considerations, even though the person’s public appearance could be assimilated to “public 

information”. 

135. Similarly, in Magyar Helsinki Bizottság, cited above, §§ 176-178, central to the Court’s 

dismissal of privacy concerns was not the public nature of the information to which the 

applicant sought access, which is a factor to be considered in any balancing exercise, but 

rather the fact that the domestic authorities made no assessment whatsoever of the potential 



public-interest character of the information sought by the applicant in that case. Those 

authorities were rather concerned with the status of public defenders in relation to which the 

information was sought from the perspective of the Hungarian Data Act, which itself allowed 

for only very limited exceptions to the general rule of non-disclosure of personal data. 

Moreover, the respondent government in that case failed to demonstrate that the disclosure of 

the requested information could have affected the right to privacy of those concerned (ibid., § 

194). 

136. It follows from well-established case-law that where there has been compilation of data 

on a particular individual, processing or use of personal data or publication of the material 

concerned in a manner or degree beyond that normally foreseeable, private life considerations 

arise (see Uzun v. Germany, no. 35623/05, §§ 44-46, ECHR 2010 (extracts); see also Rotaru 

v. Romania, cited above, §§ 43-44; P.G. and J.H. v. the United Kingdom, cited above, § 

57; Amann, cited above, §§ 65-67; and M.N. and Others v. San Marino, no. 28005/12, §§ 52-

53, 7 July 2015). 

137. The protection of personal data is of fundamental importance to a person’s enjoyment of 

his or her right to respect for private and family life, as guaranteed by Article 8 of the 

Convention. The domestic law must afford appropriate safeguards to prevent any such use of 

personal data as may be inconsistent with the guarantees of this Article (see S. and Marper, 

cited above, § 103). Article 8 of the Convention thus provides for the right to a form of 

informational self-determination, allowing individuals to rely on their right to privacy as 

regards data which, albeit neutral, are collected, processed and disseminated collectively and 

in such a form or manner that their Article 8 rights may be engaged. 

138. In the light of the foregoing considerations and the Court’s existing case-law on Article 8 

of the Convention, it appears that the data collected, processed and published by the applicant 

companies in Veropörssi, providing details of the taxable earned and unearned income as well 

as taxable net assets, clearly concerned the private life of those individuals, notwithstanding 

the fact that, pursuant to Finnish law, that data could be accessed, in accordance with certain 

rules, by the public. 

2. Existence of an interference 

139. The Court notes that, by virtue of the decisions of the domestic data protection 

authorities and courts, the first applicant company was prohibited from processing taxation 

data in the manner and to the extent that had been the case in 2002 and from forwarding that 

information to an SMS service. Those courts found that the collection of personal data and 

their processing in the background file of the first applicant company could not as such be 

regarded as contrary to the data protection rules, provided, inter alia, that the data had been 

protected properly. However, considering the manner and the extent to which the personal 

data in the background file had subsequently been published in Veropörssi, the first applicant 

company, which was found not to be able to rely on the journalistic purposes derogation, had 

processed personal data concerning natural persons in violation of the Personal Data Act. The 

second applicant company was prohibited from collecting, storing or forwarding to an SMS 

service any data received from the first applicant company’s database and published 

in Veropörssi (see paragraph 23 above). 



140. The Court finds that the Data Protection Board’s decision, as upheld by the national 

courts, entailed an interference with the applicant companies’ right to impart information as 

guaranteed by Article 10 of the Convention. 

141. In the light of paragraph 2 of Article 10, such an interference with the applicant 

companies’ right to freedom of expression must be “prescribed by law”, have one or more 

legitimate aims and be “necessary in a democratic society”. 

3. Lawfulness 

142. The expression “prescribed by law” in the second paragraph of Article 10 not only 

requires that the impugned measure should have a legal basis in domestic law, but also refers 

to the quality of the law in question, which should be accessible to the person concerned and 

foreseeable as to its effects (see, amongst many authorities, Delfi AS, cited above, § 120, with 

further references). 

143. As regards the requirement of foreseeability, the Court has repeatedly held that a norm 

cannot be regarded as a “law” within the meaning of Article 10 § 2 unless it is formulated 

with sufficient precision to enable a person to regulate his or her conduct. That person must be 

able – if need be with appropriate advice – to foresee, to a degree that is reasonable in the 

circumstances, the consequences which a given action may entail. Those consequences need 

not be foreseeable with absolute certainty. Whilst certainty is desirable, it may bring in its 

train excessive rigidity, and the law must be able to keep pace with changing circumstances. 

Accordingly, many laws are inevitably couched in terms which, to a greater or lesser extent, 

are vague, and whose interpretation and application are questions of practice (see further Delfi 

AS, cited above, § 121; and Centro Europa 7 S.r.l. and Di Stefano v. Italy [GC], no. 38433/09, 

§ 141, ECHR 2012). 

144. The role of adjudication vested in the national courts is precisely to dissipate such 

interpretational doubts as may remain. The Court’s power to review compliance with 

domestic law is thus limited, as it is primarily for the national authorities, notably the courts, 

to interpret and apply domestic law (see, amongst other authorities, Kudrevicius and Others v. 

Lithuania [GC], no. 37553/05, § 110, ECHR 2015, with further references). Moreover, the 

level of precision required of domestic legislation – which cannot provide for every 

eventuality – depends to a considerable degree on the content of the law in question, the field 

it is designed to cover and the number and status of those to whom it is addressed (see Delfi 

AS, cited above, § 122; and Kudrevicius, cited above, § 110). 

145. The Court has found that persons carrying on a professional activity, who are used to 

having to proceed with a high degree of caution when pursuing their occupation, can on this 

account be expected to take special care in assessing the risks that such activity entails 

(see Delfi AS, cited above, § 122, with further references; and, in the context of banking 

data, G.S.B. v. Switzerland, no. 28601/11, § 69, 22 December 2015). 

146. In the present case, the applicant companies and the Government (see paragraphs 102 

and 107 above respectively) differed as to whether the interference with the applicant 

company’s freedom of expression was “prescribed by law”. 

147. As regards the existence of a clear legal basis for the impugned interference, the Court 

finds no reason to call into question the view taken by the Supreme Administrative Court in 



the instant case that the impugned interference had a legal basis in sections 2(5), 32 and 44(1) 

of the Personal Data Act (see paragraph 22 above). 

148. As regards the foreseeability of the domestic legislation and its interpretation and 

application by the domestic courts, in the absence of a provision in the domestic legislation 

explicitly regulating the quantity of data which could be published and in view of the fact that 

several media outlets in Finland were also engaged in publication of similar taxation data to 

some extent, the question arises whether the applicant companies could be considered to have 

foreseen that their specific publishing activities would fall foul of the existing legislation, 

bearing in mind in this connection the existence of the journalistic purposes derogation. 

149. For the Court, the terms of the relevant data protection legislation and the nature and 

scope of the journalistic derogation on which the applicant companies sought to rely were 

sufficiently foreseeable and those provisions were applied in a sufficiently foreseeable manner 

following the interpretative guidance provided to the Finnish court by the CJEU. The Personal 

Data Act transposed the Data Protection Directive into Finnish law. According to the Act, the 

processing of personal data meant the collection, recording, organisation, use, transfer, 

disclosure, storage, manipulation, combination, protection, deletion and erasure of personal 

data, as well as other measures directed at personal data (see paragraph 34 above). It seems 

reasonably clear from this wording and from the relevant preparatory work (see paragraph 36 

above) that there was a possibility that the national competent authorities would one day 

arrive at the conclusion, as they did in this case, that a database established for journalistic 

purposes could not be disseminated as such. The quantity and form of the data published 

could not exceed the scope of the derogation and the derogation, by its nature, had to be 

restrictively interpreted, as the CJEU clearly indicated. 

150. Even if the applicant companies’ case was the first of its kind under the Personal Data 

Act, that would not render the domestic courts’ interpretation and application of the 

journalistic derogation arbitrary or unpredictable (see Kudrevicius, cited above, § 115; 

and, mutatis mutandis, in relation to Article 7 of the Convention, Huhtamäki v. Finland, no. 

54468/09, § 51, 6 March 2012, with further references), nor would the fact that the Supreme 

Administrative Court sought guidance from the CJEU on the interpretation of the derogation 

in Article 9 of the Data Protection Directive. Indeed, as regards the latter, the Court has 

regularly emphasised the importance, for the protection of fundamental rights in the EU, of 

the judicial dialogue conducted between the domestic courts of EU Member States and the 

CJEU in the form of references from the former for preliminary rulings by the latter 

(see Bosphorus Hava Yollari Turizm ve Ticaret Anonim Şirketi v. Ireland [GC], no. 45036/98, 

§ 164, ECHR 2005 VI; and Avotiņs v. Latvia[GC], no. 17502/07, §§ 105 and 109, ECHR 

2016). 

151. Moreover, the applicant companies were media professionals and, as such, they should 

have been aware of the possibility that the mass collection of data and its wholesale 

dissemination – pertaining to about one third of Finnish taxpayers or 1.2 million people, a 

number 10 to 20 times greater than that covered by any other media organisation at the time – 

might not be considered as processing “solely” for journalistic purposes under the relevant 

provisions of Finnish and EU law. 

152. In the instant case, following their requests for data from the National Board of Taxation 

in 2000 and 2001, the applicant companies were requested by the Data Protection 

Ombudsman to provide further information regarding those requests and were told that the 

data could not be disclosed if Veropörssi continued to be published in its usual form. Instead 



of complying with the request for more information of the Ombudsman, the applicant 

companies circumvented the usual route for journalists to access the taxation data sought and 

organised for the latter to be collected manually at the local tax offices (see paragraph 12 

above). It is not for the Court to speculate on the reasons why they acted in this way but the 

fact that they did suggests some anticipation, on their part, of difficulties in relying on the 

journalistic purposes derogation and the relevant national legislation on access to taxation 

data. 

153. Furthermore, the 1992 version of the Guidelines for Journalists – reproduced in 2005, 

2011 and 2014 – indicated clearly that the principles concerning the protection of an 

individual also applied to the use of information contained in public documents or other 

public sources and that the mere fact that information was accessible to the public did not 

always mean that it was freely publishable. These guidelines, which were intended to ensure 

self-regulation by Finnish journalists and publishers, must have been familiar to the applicant 

companies. 

154. In light of the above considerations, the Court concludes that the impugned interference 

with the applicant companies’ right to freedom of expression was “prescribed by law”. 

4. Legitimate aim 

155. The parties did not in substance dispute that the interference with the applicant 

companies’ freedom of expression could be regarded as pursuing the legitimate aim of 

protecting “the reputation and rights of others”. 

156. However, the applicant companies argued that while the need to protect against 

violations of privacy might be a relevant consideration, it was one which the Finnish legislator 

had already taken into account, assessed and accepted when adopting the Personal Data Act. 

In their view, the alleged need to protect privacy in the instant case was abstract and 

hypothetical. Any threat to privacy had been practically non-existent and, in any event, the 

case was not at all about the privacy of isolated individuals. 

157. The Court notes that, contrary to the suggestions of the applicant companies, it emerges 

clearly from the case file that the Data Protection Ombudsman acted on the basis of concrete 

complaints from individuals claiming that the publication of taxation data 

in Veropörssi infringed their right to privacy. As is clear from the figures indicated in 

paragraph 9 above, a very large group of natural persons who were taxpayers in Finland had 

been directly targeted by the applicant companies’ publishing practice. It is arguable that all 

Finnish taxpayers were affected, directly or indirectly, by the applicant companies’ 

publication since their taxable income could be estimated by readers by virtue of their 

inclusion in or exclusion from the lists published in Veropörssi. 

158. Leaving aside the question whether it would have been necessary to identify individual 

complainants at national level, the applicant companies’ argument fails to appreciate the 

nature and scope of the duties of the domestic data protection authorities pursuant to, inter 

alia, section 44 of the Personal Data Act and the corresponding provisions of the Data 

Protection Directive. As regards the latter, it is noteworthy that the CJEU has held that the 

guarantee of the independence of national supervisory authorities was established in order to 

strengthen the protection of individuals and bodies affected by the decisions of those 

authorities. In order to guarantee that protection, the national supervisory authorities must, in 

particular, ensure a fair balance between, on the one hand, observance of the fundamental 



right to privacy and, on the other hand, the interests requiring free movement of personal data 

(see the CJEU judgment in the Schrems case, cited in paragraph 76 above). The protection of 

privacy was thus at the heart of the data protection legislation for which these authorities were 

mandated to ensure respect. 

159. In the light of the above considerations and taking into account the aims of the Data 

Protection Convention, reflected in Directive 95/46 and, more recently, in Regulation 2016/79 

(see paragraphs 59 and 67 above), it is clear that the interference with the applicant 

companies’ right to freedom of expression pursued the legitimate aim of protecting “the 

reputation or rights of others”, within the meaning of Article 10 § 2 of the Convention. 

5. Necessary in a democratic society 

160. The core question in the instant case, as indicated previously, is whether the interference 

with the applicant companies’ right to freedom of expression was “necessary in a democratic 

society” and whether, in answering this question, the domestic courts struck a fair balance 

between that right and the right to respect for private life. 

161. Having outlined above – see paragraphs 120-138 - some general principles relating to the 

rights to freedom of expression and respect for private life, as well as why Article 8 of the 

Convention is clearly engaged in circumstances such as these, the Court considers it useful to 

reiterate the criteria for balancing these two rights in the circumstances of a case such as the 

present one. 

(a) General principles concerning the margin of appreciation 

and balancing of rights 

162. The choice of the means calculated to secure compliance with Article 8 of the 

Convention is in principle a matter that falls within the Contracting States’ margin of 

appreciation, whether the obligations on the State are positive or negative (see Couderc and 

Hachette Filipacchi Associés, cited above, § 90; and Von Hannover (no. 2), cited above, § 

104, with further references). Likewise, under Article 10 of the Convention, the Contracting 

States have a certain margin of appreciation in assessing whether and to what extent an 

interference with the freedom of expression protected by this provision is necessary (ibid.). 

163. In cases which require the right to respect for private life to be balanced against the right 

to freedom of expression, the Court reiterates that the outcome of the application should not, 

in principle, vary according to whether it has been lodged with the Court under Article 8 of 

the Convention by the person who was the subject of the news report, or under Article 10 by 

the publisher. Indeed, as indicated previously, these rights deserve equal respect (see 

paragraph 123 above). Accordingly, the margin of appreciation should in principle be the 

same in both situations. 

164. According to the Court’s established case-law, the test of necessity in a democratic 

society requires the Court to determine whether the interference complained of corresponded 

to a pressing social need, whether it was proportionate to the legitimate aim pursued and 

whether the reasons given by the national authorities to justify it are relevant and sufficient 

(see The Sunday Times v. the United Kingdom (no. 1), 26 April 1979, § 62, Series A no. 30). 

The margin of appreciation left to the national authorities in assessing whether such a need 



exists and what measures should be adopted to deal with it is not, however, unlimited but goes 

hand in hand with European supervision by the Court, whose task it is to give a final ruling on 

whether a restriction is reconcilable with freedom of expression as protected by Article 10. As 

indicated above, when exercising its supervisory function, the Court’s task is not to take the 

place of the national courts but rather to review, in the light of the case as a whole, whether 

the decisions they have taken pursuant to their power of appreciation are compatible with the 

provisions of the Convention relied on (see, in particular, the summary of the relevant 

principles in Perinçek v. Switzerland [GC], no. 27510/08, § 198, ECHR 2015 (extracts); and, 

in particular, Von Hannover (no. 2), cited above, § 105). Where the balancing exercise has 

been undertaken by the national authorities in conformity with the criteria laid down in the 

Court’s case-law, the Court would require strong reasons to substitute its view for that of the 

domestic courts (see Couderc and Hachette Filipacchi Associés, cited above, § 92; and Von 

Hannover (no. 2), cited above, § 107). 

165. The Court has already had occasion to lay down the relevant principles which must guide 

its assessment – and, more importantly, that of domestic courts – of necessity. It has thus 

identified a number of criteria in the context of balancing the competing rights. The relevant 

criteria have thus far been defined as: contribution to a debate of public interest, the degree of 

notoriety of the person affected, the subject of the news report, the prior conduct of the person 

concerned, the content, form and consequences of the publication, and, where it arises, the 

circumstances in which photographs were taken. Where it examines an application lodged 

under Article 10, the Court will also examine the way in which the information was obtained 

and its veracity, and the gravity of the penalty imposed on the journalists or publishers 

(see Couderc and Hachette Filipacchi Associés, cited above, § 93; Von Hannover (no. 2), 

cited above, §§ 109-13; and Axel Springer AG v. Germany [GC], no. 39954/08, §§ 90-95, 7 

February 2012). 

166. The Court considers that the criteria thus defined may be transposed to the present case, 

albeit certain criteria may have more or less relevance given the particular circumstances of 

the present case which, as explained previously (see paragraphs 8-9 above), concerned the 

mass collection, processing and publication of data which were publicly accessible in 

accordance with certain rules and which related to a large number of natural persons in the 

respondent State. 

(b) Application of the relevant general principles to the present 

case 

(i) Contribution of the impugned publication to a debate of 

public interest 

167. There is, as the Court has consistently held, little scope under Article 10 § 2 of the 

Convention for restrictions on political speech or on debate on matters of public interest 

(see Sürek v. Turkey (no. 1) [GC], no. 26682/95, § 61, ECHR 1999-IV; and Wingrove v. the 

United Kingdom, 25 November 1996, § 58, Reports of Judgments and Decisions 1996-V). 

The margin of appreciation of States is thus reduced where a debate on a matter of public 

interest is concerned (see Couderc and Hachette Filipacchi Associés, cited above, § 96, with 

further references). 



168. In ascertaining whether a publication disclosing elements of private life also concerned a 

question of public interest, the Court has taken into account the importance of the question for 

the public and the nature of the information disclosed (see Couderc and Hachette Filipacchi 

Associés, cited above, § 98; and Von Hannover no. 2, cited above, § 109). 

169. The public has a right to be informed, and this is an essential right in a democratic 

society which, in certain special circumstances, can even extend to aspects of the private life 

of public figures. However, articles aimed solely at satisfying the curiosity of a particular 

readership regarding the details of a person’s private life, however well-known that person 

might be, cannot be deemed to contribute to a debate of public interest (see Von Hannover, 

cited above, § 65; MGN Limited v. the United Kingdom, no. 39401/04, § 143, 18 January 

2011; and Alkaya v. Turkey, no. 42811/06, § 35, 9 October 2012). 

170. In order to ascertain whether a publication concerning an individual’s private life is not 

intended purely to satisfy the curiosity of a certain readership, but also relates to a subject of 

general importance, it is necessary to assess the publication as a whole and have regard to the 

context in which it appears (see Couderc and Hachette Filipacchi Associés, cited above, § 

102; T⊘nsbergs Blad A.S. and Haukom v. Norway, no. 510/04, § 87, 1 March 2007; Björk 

Eiðsdóttir v. Iceland, no. 46443/09, § 67, 10 July 2012; and Erla Hlynsdottir v. Iceland, no. 

43380/10, § 64, 10 July 2012). 

171. Public interest ordinarily relates to matters which affect the public to such an extent that 

it may legitimately take an interest in them, which attract its attention or which concern it to a 

significant degree, especially in that they affect the well-being of citizens or the life of the 

community. This is also the case with regard to matters which are capable of giving rise to 

considerable controversy, which concern an important social issue, or which involve a 

problem that the public would have an interest in being informed about. The public interest 

cannot be reduced to the public’s thirst for information about the private life of others, or to 

an audience’s wish for sensationalism or even voyeurism (see Couderc and Hachette 

Filipacchi Associés, cited above, §§ 101 and 103, and the further references cited therein). 

172. It is unquestionable that permitting public access to official documents, including 

taxation data, is designed to secure the availability of information for the purpose of enabling 

a debate on matters of public interest. Such access, albeit subject to clear statutory rules and 

restrictions, has a constitutional basis in Finnish law and has been widely guaranteed for many 

decades (see paragraphs 37-39 above). 

173. Underpinning the Finnish legislative policy of rendering taxation data publicly accessible 

was the need to ensure that the public could monitor the activities of government authorities. 

While the applicant companies referred to the fact that access to taxation data also enabled 

supervision by citizens of one another and the reporting of tax evasion, the Court has not, on 

the basis of the relevant preparatory works and the material available to it, been able to 

confirm that this was the objective of the Finnish access regime (see paragraph 43 above) or 

that, over time, this supervisory purpose developed. 

174. Nevertheless, public access to taxation data, subject to clear rules and procedures, and 

the general transparency of the Finnish taxation system does not mean that the impugned 

publication itself contributed to a debate of public interest. Taking the publication as a whole 

and in context and analysing it in the light of the above-mentioned case-law (see paragraphs 

162-166 above), the Court, like the Supreme Administrative Court, is not persuaded that 



publication of taxation data in the manner and to the extent done by the applicant companies 

contributed to such a debate or indeed that its principal purpose was to do so. 

175. The journalistic purposes derogation in section 2(5) of the Personal Data Act is intended 

to allow journalists to access, collect and process data in order to ensure that they are able to 

perform their journalistic activities, themselves recognised as essential in a democratic 

society. This point was clearly made by the Supreme Administrative Court in its decision of 

2009 (see paragraph 22 above), where it stated that restricting the processing of taxation data 

by journalists at the pre-publication or disclosure stage would have been impermissible as in 

practice it could have meant that a decision was being taken on what material could be 

published. However, the existence of a public interest in providing access to, and allowing the 

collection of, large amounts of taxation data did not necessarily or automatically mean that 

there was also a public interest in disseminating en masse such raw data in unaltered form 

without any analytical input. It had been made clear in the preparatory work on the domestic 

legislation (see paragraph 36 above) that databases established for journalistic purposes were 

not intended to be made available to persons not engaged in journalistic activities, thus 

underlining that the journalistic privilege in question related to the processing of data for 

internal purposes. This distinction between the processing of data for journalistic purposes 

and the dissemination of the raw data to which the journalists were given privileged access is 

clearly made by the Supreme Administrative Court in its first decision of 2009. 

176. Furthermore, reliance on the derogation depended on the processing of the data being 

carried out “solely” for journalistic purposes. Yet, as the Supreme Administrative Court 

found, the publication of the taxation data in Veropörssi almost verbatim, as catalogues, albeit 

split into different parts and sorted by municipality, amounted to the disclosure of the entire 

background file kept for journalistic purposes and there could be no question, in such 

circumstances, of an attempt solely to express information, opinions or ideas. While the 

applicant companies argued that the public disclosure of tax records enabled the public to 

observe results of tax policy – how differences between income and wealth develop, for 

example, between regions, professions and on the basis of gender – they did not explain how 

their readers would be able to engage in this type of analysis on the basis of the raw data, 

published en masse, in Veropörssi. 

177. Finally, while the information might have enabled curious members of the public to 

categorise named individuals, who are not public figures, according to their economic status, 

this could be regarded as a manifestation of the public’s thirst for information about the 

private life of others and, as such, a form of sensationalism, even voyeurism (see Couderc and 

Hachette Filipacchi Associés, cited above, § 101). 

178. In the light of these considerations, the Court cannot but agree with the Supreme 

Administrative Court that the sole object of the impugned publication was not, as required by 

domestic and EU law, the disclosure to the public of information, opinions and ideas, a 

conclusion borne out by the layout of the publication, its form, content and the extent of the 

data disclosed. Furthermore, it does not find that the impugned publication could be regarded 

as contributing to a debate of public interest or assimilated to the kind of speech, namely 

political speech, which traditionally enjoys a privileged position in its case-law, thus calling 

for strict Convention scrutiny and allowing little scope under Article 10 § 2 of the Convention 

for restrictions (see, in this regard, Sürek v. Turkey (no. 1), cited above, § 61; and Wingrove, 

cited above, § 58). 



(ii) Subject of the impugned publication and how well-known 

were the persons concerned 

179. The data published in Veropörssi comprised the surnames and names of natural persons 

whose annual taxable income exceeded certain thresholds (see paragraph 9 above). The data 

also comprised the amount, to the nearest EUR 100, of their earned and unearned income as 

well as details relating to their taxable net assets. When published in the newspaper, the data 

were set out in the form of an alphabetical list and were organised according to municipality 

and income bracket. 

180. In the present case, 1.2 million natural persons were the subject of 

the Veropörssi publication. They were all taxpayers but only some, indeed very few, were 

individuals with a high net income, public figures or well-known personalities within the 

meaning of the Court’s case-law. The majority of the persons whose data were listed in the 

newspaper belonged to low income groups. It was estimated that the data covered one third of 

the Finnish population and the majority of all full-time workers. Unlike other Finnish 

publications, the information published by the applicant companies did not pertain 

specifically to any particular category of persons such as politicians, public officials, public 

figures or others who belonged to the public sphere by dint of their activities or high earnings 

(see, in that regard, Krone Verlag GmbH & Co. KG v. Austria, no. 34315/96, § 37, 26 

February 2002; and News Verlags GmbH & Co.KG v. Austria, no. 31457/96, § 54, ECHR 

2000-I) or their position (see Verlagsgruppe News GmbH v. Austria (no. 2), no. 10520/02, § 

36, 14 December 2006). As the Court has previously stated, such persons inevitably and 

knowingly lay themselves open to close scrutiny by both journalists and the public at large 

(see, inter alia, Lingens v. Austria, 8 July 1986, § 42, Series A no. 103 and Couderc and 

Hachette Filipacchi Associés, cited above, §§ 120-121). 

181. The applicant companies rely on the relative anonymity of the natural persons whose 

names and data featured in the newspaper and were accessible via the SMS service, as well as 

the sheer amount of data published, to downplay any interference with their privacy rights, 

suggesting that the more they published the less they interfered with privacy given what they 

described as a “blending in” factor (see paragraph 103 above). However, even assuming that 

such a factor could operate to attenuate or diminish the degree of interference resulting from 

the impugned publication, it fails to take into account the personal nature of the data and the 

fact that it was provided to the competent tax authorities for one purpose but accessed by the 

applicant companies for another. It also ignores the fact that the manner and extent of the 

publication meant that, in one way or another, the resulting publication extended to the entire 

adult population, uncovered as beneficiaries of a certain income if included in the list but also 

of not being in receipt of such an income if excluded because of the threshold salaries 

involved (see also paragraph 157 above). It is the mass collection, processing and 

dissemination of data which data protection legislation such as that at issue before the 

domestic courts is intended to address. 

(iii) Manner of obtaining the information and its veracity 

182. The accuracy of the information published was never in dispute in the present case. The 

published information was collected in the local tax offices and was accurate. 



183. As to the manner in which the information was obtained, it is important to remember 

that, in the area of press freedom the Court has held that, by reason of the duties and 

responsibilities inherent in the exercise of the freedom of expression, the safeguard afforded 

by Article 10 to journalists in relation to reporting on issues of public interest is subject to the 

proviso that they are acting in good faith in order to provide accurate and reliable information 

in accordance with the ethics of journalism (see Magyar Helsinki Bizottság, cited above, § 

159, with further references). 

184. The Court reiterates that, in the present case, the applicant companies cancelled their 

request for data from the National Board of Taxation and instead hired people to collect 

taxation data manually at the local tax offices (see paragraph 12 above). They thereby 

circumvented both the legal limitations (the obligation to substantiate that the data would be 

collected for a journalistic purpose and not be published as a list) and the practical limitations 

(by employing people to collect the information manually in order to gain unlimited access to 

the personal taxation data with a view to its subsequent dissemination) imposed by the 

relevant domestic legislation. The data were then published in raw form, as catalogues or lists. 

185. While the Court cannot but agree with the Chamber judgment that the data were not 

obtained by illicit means, it is clear that the applicant companies had a policy of 

circumventing the normal channels open to journalists to access taxation data and, 

accordingly, the checks and balances established by the domestic authorities to regulate 

access and dissemination. 

(iv) Content, form and consequences of the publication and 

related considerations 

186. The Court has held, as indicated previously (see paragraph 127 above), that the approach 

to covering a given subject is a matter of journalistic freedom. It is for neither the Court nor 

the domestic courts, to substitute their own views for those of the press in this area 

(see Jersild, cited above, § 31; and Couderc and Hachette Filipacchi Associés, cited above, § 

139). Article 10 of the Convention also leaves it to journalists to decide what details ought to 

be published in order to ensure an article’s credibility (see Fressoz and Roire, cited above, § 

54; and ibid.). In addition, journalists enjoy the freedom to choose, from the news items that 

come to their attention, which they will deal with and how. This freedom, however, is not 

devoid of responsibilities (ibid.). The choices that they make in this regard must be based on 

their profession’s ethical rules and codes of conduct (see Couderc and Hachette Filipacchi 

Associés, cited above, § 138). 

187. Where the impugned information was already publicly available, the Court has had 

regard to this factor in its assessment of whether the impugned restriction on freedom of 

speech was “necessary” for the purposes of Article 10 § 2. In some cases it has been a 

decisive consideration leading the Court to find a violation of the Article 10 guarantee 

(see Weber v. Switzerland, 22 May 1990, §§ 48-52, Series A no. 177; 

Observer andGuardian v. the United Kingdom, 26 November 1991, §§ 66-71, Series A no. 

216; The Sunday Times v. the United Kingdom (no. 2), 26 November 1991, §§ 52-56, Series 

A no. 217; and Vereniging Weekblad Bluf! v. the Netherlands, 9 February 1995, §§ 41-46, 

Series A no. 306-A) while in others, notably regarding the freedom of the press to report on 

public court proceedings, the fact that the information was in the public domain was found to 

be outweighed by the need to protect the right to respect for private life under Article 8 of the 



Convention (see Egeland and Hanseid v. Norway, no. 34438/04, §§ 62-63, 16 April 2009; 

and Shabanov and Tren v. Russia, no. 5433/02, §§ 44-50, 14 December 2006). 

188. It is noteworthy that the CJEU has made clear – not least in Satakunnan Markkinapörssi 

Oy, cited above, § 48; and Google Spain, cited above, § 30 – that the public character of data 

processed does not exclude such data from the scope of the Data Protection Directive and the 

guarantees the latter lays down for the protection of privacy (see paragraphs 20 and 75 

above). 

189. Whilst the taxation data in question were publicly accessible in Finland, they could only 

be consulted at the local tax offices and consultation was subject to clear conditions. The 

copying of that information on memory sticks was prohibited. Journalists could receive 

taxation data in digital format, but retrieval conditions also existed and only a certain amount 

of data could be retrieved. Journalists had to specify that the information was requested for 

journalistic purposes and that it would not be published in the form of a list (see paragraphs 

49-51 above). Therefore, while the information relating to individuals was publicly 

accessible, specific rules and safeguards governed its accessibility. 

190. The fact that the data in question were accessible to the public under the domestic law 

did not necessarily mean that they could be published to an unlimited extent (see paragraphs 

48 and 54 above). Publishing the data in a newspaper, and further disseminating that data via 

an SMS service, rendered it accessible in a manner and to an extent not intended by the 

legislator. 

191. As indicated previously, the gathering of information is an essential preparatory step in 

journalism and an inherent, protected part of press freedom (see paragraph 128 above). It is 

noteworthy that, in the instant case, the Supreme Administrative Court did not seek to 

interfere with the collection by the applicant companies of raw data, an activity which goes to 

the heart of press freedom, but rather with the dissemination of data in the manner and to the 

extent outlined above. 

192. It is also necessary, at this point, to reiterate that Finland is one of very few Council of 

Europe Member States which provides for this degree of public access to taxation data. When 

assessing the margin of appreciation in a case such as this, as well as the proportionality of the 

impugned interference and the Finnish regime pursuant to which it was adopted, the Court 

must also assess the legislative choices which lay behind it and, in that context, the quality of 

the parliamentary and judicial review of the necessity of that legislation and the measures 

adopted on that basis which interfere with freedom of expression (see, in this regard, Animal 

Defenders International v. the United Kingdom [GC], no. 48876/08, §§ 108 and 110, ECHR 

2013 (extracts)). 

193. As both parties have demonstrated, parliamentary review of Finnish legislation relating 

to access to information and taxation data in particular, as well as that relating to data 

protection, has been both exacting and pertinent. That scrutiny and debate at domestic level 

was furthermore reflected in the data protection context at EU level, when it came to the 

adoption of the Data Protection Directive and, subsequently, of Regulation 2016/79. 

194. The Court observes that the Finnish legislator had decided, in adopting the Act on the 

Public Disclosure and Confidentiality of Tax Information, to maintain the public accessibility 

of the taxation data in question. Although a balancing exercise between the private and public 

interests involved had thus been conducted when this issue was decided by the Finnish 



Parliament, it does not follow that the treatment of such taxation data would no longer be 

subject to any data protection considerations as the applicant companies contend. Section 2(5) 

of the Personal Data Act was adopted to reconcile the rights to privacy and freedom of 

expression and to accommodate the role of the press but reliance on this journalistic 

derogation was, as the Supreme Administrative Court indicated, dependent on the fulfilment 

of certain conditions. The Public Disclosure and Confidentiality of Tax Information also 

clearly stated that such information “is public to the extent provided in this Act” (see 

paragraph 39 above). 

195. The Court emphasises that the safeguards in national law were built in precisely because 

of the public accessibility of personal taxation data, the nature and purpose of data protection 

legislation and the accompanying journalistic derogation. Under these circumstances, and in 

line with the approach set out in Animal Defenders International (cited above, § 108), the 

authorities of the respondent State enjoyed a wide margin of appreciation in deciding how to 

strike a fair balance between the respective rights under Articles 8 and 10 of the Convention 

in this case. Furthermore, while the margin of appreciation of any State must be limited and 

its exercise is subject to external supervision by the Court, the latter may also take into 

consideration, when assessing the overall balance struck, the fact that that State, somewhat 

exceptionally, as a matter of constitutional choice and, in the interests of transparency, has 

chosen to make taxation data accessible to the public. 

196. In the instant case, the domestic courts, when weighing these rights, sought to strike a 

balance between freedom of expression and the right to privacy embodied in data protection 

legislation. Applying the derogation in section 2(5) of the Personal Data Act and the public 

interest test to the impugned interference, they and, in particular, the Supreme Administrative 

Court, analysed the relevant Convention and CJEU case-law and carefully applied the case-

law of the Court to the facts of the instant case. 

(v) Gravity of the sanction imposed on the journalists or 

publishers 

197. As indicated in the Chamber judgment, the applicant companies were not prohibited 

from publishing taxation data or from continuing to publish Veropörssi, albeit they had to do 

so in a manner consistent with Finnish and EU rules on data protection and access to 

information. The fact that, in practice, the limitations imposed on the quantity of the 

information to be published may have rendered some of their business activities less 

profitable is not, as such, a sanction within the meaning of the case-law of the Court. 

(vi) Conclusion 

198. In the light of the aforementioned considerations, the Court considers that, in assessing 

the circumstances submitted for their appreciation, the competent domestic authorities and, in 

particular, the Supreme Administrative Court gave due consideration to the principles and 

criteria as laid down by the Court’s case-law for balancing the right to respect for private life 

and the right to freedom of expression. In so doing, the Supreme Administrative Court 

attached particular weight to its finding that the publication of the taxation data in the manner 

and to the extent described did not contribute to a debate of public interest and that the 

applicants could not in substance claim that it had been done solely for a journalistic purpose 

within the meaning of domestic and EU law. The Court discerns no strong reasons which 



would require it to substitute its view for that of the domestic courts and to set aside the 

balancing done by them (see Von Hannover (no. 2), cited above, § 107; and Perinçek, cited 

above, § 198). It is satisfied that the reasons relied upon were both relevant and sufficient to 

show that the interference complained of was “necessary in a democratic society” and that the 

authorities of the respondent State acted within their margin of appreciation in striking a fair 

balance between the competing interests at stake. 

199. The Court therefore concludes that there has been no violation of Article 10 of the 

Convention. 

III. Alleged violation of Article 6 § 1 of the Convention 

200. The applicant companies complained under Article 6 § 1 of the Convention about the 

length of the proceedings before the domestic courts. 

The relevant parts of Article 6 § 1 of the Convention read as follows: 

“In the determination of his civil rights and obligations ... everyone is entitled to a ... hearing 

within a reasonable time by [a] ... tribunal ...” 

A. The Chamber judgment 

201. The Chamber noted that the impugned proceedings before the domestic authorities and 

courts had lasted over six years and six months at two levels of jurisdiction, of which both 

levels twice. There had not been any particularly long period of inactivity on the part of the 

authorities and domestic courts. Even though the case had been of some complexity, it could 

not be said that this in itself had justified the entire length of the proceedings. According to 

the Chamber, the excessive total length of the proceedings could be attributed essentially to 

the fact that the case had been examined twice by each level of jurisdiction. 

B. The parties’ submissions 

1. The applicant companies 

202. The applicant companies submitted that the legal proceedings in the present case had 

lasted eight years at three levels of jurisdiction, each jurisdiction examining the case twice. It 

would have been within the power of the Supreme Administrative Court to issue the order of 

prohibition in its first decision in 2009, without referring the case back to the Data Protection 

Board. This could have been done in the name of procedural economy and with due regard for 

the applicant companies’ right to a fair trial within a reasonable time. The length of the 

proceedings had thus violated the applicant companies’ right guaranteed by Article 6 § 1 of 

the Convention. 

2. The Government 

203. The Government disagreed with the Chamber’s findings. They considered that, 

excluding the time taken for the preliminary reference to the CJEU, the first set of 

proceedings had lasted three years and three and a half months and the second some two years 

and three months. The total length had therefore been five years and seven months, from 



which six months should be deducted as it related to the preparation at national level of that 

preliminary reference. The overall length was thus five years and seven days. 

204. The Government noted that none of the procedural stages had lasted very long. The case 

had involved two separate sets of proceedings as the subject-matter of the two sets of 

proceedings was not the same, in spite of the fact that the proceedings related to the same 

parties and the same facts. The first set of proceedings had concerned the issue of whether the 

applicant companies had processed personal data in conflict with the provisions of the 

Personal Data Act. The Supreme Administrative Court had quashed the appealed decision and 

referred the matter back to the Data Protection Board, which had to conduct a new 

administrative consideration of the matter and to make a new administrative decision. The 

second set of proceedings had concerned the question of whether the Data Protection Board’s 

new decision of 26 November 2009 had corresponded to the previous Supreme 

Administrative Court’s decision. 

205. The Government noted that the matter was exceptionally complex from a legal point of 

view. In addition to the normal preparation of the case, it also included the drafting of the 

request to the CJEU for a preliminary ruling, the related interlocutory decision and two 

hearings. The present case was the first of its kind where the freedom to impart taxation 

information and data protection concerns were dealt with by the national authorities. No prior 

domestic case-law existed on this subject. 

206. Furthermore, the applicant companies’ conduct had prolonged the second set of 

proceedings by one and a half months, a delay which could not be attributed to the 

Government. 

207. The Government concluded that in view of the particular circumstances of the case, the 

proceedings had been conducted within a reasonable time within the meaning of Article 6 § 1 

of the Convention. 

C. The Court’s assessment 

208. The Court notes that the period to be taken into consideration began on 12 February 2004 

when the Data Protection Board’s first decision was appealed against, and ended on 18 June 

2012 when the Supreme Administrative Court gave a final decision in the case. The case was 

pending before the CJEU for a preliminary ruling for one year and ten months which time, 

according to the Court’s case-law, is to be excluded from the length attributable to the 

domestic authorities (see Pafitis and Others v. Greece, 26 February 1998, § 95, Reports 1998-

I; and Koua Poirrez v. France, no. 40892/98, § 61, ECHR 2003-X). Deducting this period 

from the overall duration, the impugned proceedings before the domestic authorities and 

courts lasted over six years and six months, twice at two different levels of jurisdiction. 

209. The reasonableness of the length of proceedings must be assessed, in accordance with 

well-established case-law, in the light of the circumstances of the case and with reference to 

the following criteria: the complexity of the case, the conduct of the applicants and the 

relevant authorities and what was at stake for the applicants in the dispute (see, among many 

other authorities, Frydlender v. France [GC], no. 30979/96, § 43, ECHR 2000-VII; 

and Lupeni Greek Catholic Parish and Others v. Romania [GC], no. 76943/11, § 143, ECHR 

2016 (extracts)). 



210. The Court agrees with the Government that the proceedings were not characterised by 

any particularly long period of inactivity on the part of the domestic authorities and courts. 

The proceedings were pending before the domestic authorities and courts for approximately 

one and a half years for each stage, which cannot be considered excessive as such. 

211. The total length of the proceedings is nonetheless excessive, which seems to have been 

caused by the fact that the case was examined twice by each level of jurisdiction. The Court 

considers that even if one were to accept the Government’s argument that the applicant 

companies’ conduct had prolonged the second set of proceedings by one-and-a-half months 

and that this period ought to be deducted from the overall length, the total length of the 

proceedings would still be excessive. 

212. The Court is of the view that the case was indeed legally complex, a fact demonstrated 

by a paucity of jurisprudence at Finnish level, the need to refer questions relating to the 

interpretation of EU law to the CJEU and the very fact that the case was referred to the Grand 

Chamber of this Court. However, it cannot be said that the legal complexity of the case in 

itself justified the entire length of the proceedings. Some of this complexity was, in addition, 

caused by the fact that the case was referred back to the Data Protection Board for a new 

examination. 

213. As regards what was at stake for the applicant companies, it is uncontested that the 

impugned national decisions had consequences for both the extent to which and the form in 

which the applicant companies could publish the taxation data and therefore continue their 

publishing activities unchanged. 

214. Having examined all the material submitted to it, the Court considers that, even taking 

into account the complexity of the case from a legal point of view, the length of the 

proceedings as a whole was excessive and failed to meet the reasonable time requirement. 

215. There has therefore been a breach of Article 6 § 1 of the Convention on account of the 

length of the proceedings. 

IV. Application of Article 41 of the Convention 

216. Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols thereto, 

and if the internal law of the High Contracting Party concerned allows only partial reparation 

to be made, the Court shall, if necessary, afford just satisfaction to the injured party.” 

A. Damage 

217. The applicant companies claimed EUR 900,000 in respect of pecuniary damage, 

corresponding to a net loss of income for three years. They did not specify their claim for 

pecuniary damage further with reference to the two Articles of the Convention which they 

alleged had been violated. 

218. The Government agreed with the Chamber that no causal link had been established 

between the damage claimed and the alleged violation of Article 6 § 1 of the Convention. Nor 

had any causal link been established between the damage claimed and the alleged violation of 



Article 10 of the Convention. According to the Government, no compensation should thus be 

awarded under this head. Were the Court to consider that pecuniary damage was due, the 

application of Article 41 of the Convention should be reserved. 

219. The Court does not discern, on the basis of the material submitted to it, any causal link 

between the violation found under Article 6 of the Convention and the pecuniary damage 

alleged by the applicant companies. The Court therefore rejects this claim. As to the non-

pecuniary damage, the Court notes that the applicant companies have made no claim under 

that head. 

B. Costs and expenses 

220. The applicant companies claimed EUR 58,050 in respect of costs and expenses incurred 

both before the domestic courts and the Court. 

221. The Government noted that the Chamber had awarded the applicant companies EUR 

9,500 (inclusive of value-added tax) to cover the costs claimed at both levels. In the 

Government’s view this sum was reasonable and should not be increased. 

222. According to the Court’s case-law, an applicant is entitled to the reimbursement of costs 

and expenses only in so far as it has been shown that these have been actually and necessarily 

incurred and are reasonable as to quantum. In the present case, no documentary evidence 

supporting the claim for legal fees before the Grand Chamber has been submitted to the 

Court, as required by Rule 60 § 2 of the Rules of Court. The additional claim for costs and 

expenses incurred in the proceedings before the Grand Chamber must thus be rejected. 

Regard being had to the documentary proof provided by the applicant companies in support of 

their claim at the Chamber level and the above criteria, the Court considers it reasonable to 

award the sum of EUR 9,500 (inclusive of value-added tax) covering costs incurred before the 

domestic courts and the Chamber. 

C. Default interest 

223. The Court considers it appropriate that the default interest rate should be based on the 

marginal lending rate of the European Central Bank, to which should be added three 

percentage points. 

FOR THESE REASONS, THE COURT 

1. Dismisses, unanimously, the Government’s preliminary objections; 

2. Holds, by fifteen votes to two, that there has been no violation of Article 10 of the 

Convention; 

3. Holds, by fifteen votes to two, that there has been a violation of Article 6 § 1 of the 

Convention; 

4. Holds, by fourteen votes to three, 

(a) that the respondent State is to pay the applicant companies, within three months, EUR 

9,500 (nine thousand five hundred euros), inclusive of any tax that may be chargeable, in 

respect of costs and expenses; 



(b) that from the expiry of the above-mentioned three months until settlement simple interest 

shall be payable on the above amount at a rate equal to the marginal lending rate of the 

European Central Bank during the default period plus three percentage points; 

5. Dismisses, by fifteen votes to two, the remainder of the applicant companies’ claim for just 

satisfaction. 

Partly dissenting opinion of Judges Nussberger and López-Guerra 

1. The thrust of this important case is balancing data protection rights and freedom of 

expression. We fully agree with the majority’s position. 

2. Nevertheless, we have to mark our dissent concerning a secondary question. We cannot 

agree that there has been a violation of Article 6 § 1 of the Convention on account of the 

length of proceedings. 

3. It is true that the proceedings as a whole lasted for over six years and six months at two 

levels of jurisdiction (see paragraph 208 of the judgment), but it is important to note that four 

separate courts dealt with the case, each time allowing for a fresh consideration of the legal 

issues. First it was the Helsinki Administrative Court which decided on the Data Protection 

Ombudsman’s appeal against the Data Protection Board’s decision not to prohibit the 

applicant companies from processing the taxation data in the manner and to the extent that 

had been the case in 2002 and from passing those data to the SMS service. The Supreme 

Administrative Court had then to decide as second and last instance. After the preliminary 

ruling of the European Court of Justice the case was referred back to the Board, i.e. to the 

administrative level, in order to issue the respective prohibition. It was then the applicant 

companies who – knowing that the legal question had already been decided by two courts – 

appealed against the Board’s decision. The Turku Administrative Court, and thus a different 

court, rejected the applicants’ appeal. The applicants still did not accept this judgment and 

once more brought the case to the Supreme Administrative Court, obviously without any 

prospect of success. 

4. The two sets of proceedings were therefore differently configured. The first set of 

proceedings was based on the Ombudsman’s appeal against the Board’s refusal to prohibit the 

applicants’ activity, while the second was based on the applicants’ appeal against the opposite 

decision. At first the controversy concerned the authorities’ inactivity, but then the second set 

of proceedings concerned the authorities’ activity. 

5. It is important to note that the second set of proceedings was initiated by the applicants 

only. They used a legal remedy at their disposal which is perfectly legitimate. According to 

the Court’s long-standing case-law, however, while applicants cannot be blamed for making 

full use of the remedies available to them under domestic law, this has to be considered as an 

objective fact which cannot be attributed to the respondent State and which must be taken into 

account for the purpose of determining whether or not the reasonable time referred to in 

Article 6 § 1 has been exceeded (see Erkner and Hofauer v. Austria, no. 9616/81, § 68, 23 

April 1987; Girardi v. Austria, no. 50064/99, § 56, 11 December 2003; Sociedade de 

Construções Martins & Vieira, Lda. and Others v. Portugal, no. 56637/10 and 5 others, § 48, 

30 October 2014; O’Neill and Lauchlan v. the United Kingdom, nos. 41516/10 and 75702/13, 

§ 92, 28 June 2016). 



6. It is true that the Supreme Court could have decided by itself. That would have made it 

impossible for the applicants to appeal once more; it would have reduced the scope of their 

legal remedies. It is somehow contradictory for the applicants to complain about having been 

offered a possibility to appeal and then using it. This procedural strategy was the applicants’ 

free choice. It was not imposed on them. 

7. Furthermore, regard must be had to the legal complexity of the case, highlighted not least 

by the fact that the proceedings before the European Court of Human Rights have also taken 

almost five years. 

8. Last but not least, there was no particularly long period of inactivity on the part of the 

authorities and the domestic courts. 

9. Therefore, in our view, according to the Court’s well-established criteria in length of 

proceedings cases, there is no basis for finding a violation of Article 6 § 1 of the Convention 

in the present case. 

Dissenting opinion of Judges Sajó and Karakas 

1. This Court has long held that the media – which plays a pre-eminent role as a “public 

watchdog” – is entitled to robust protections of its right to freedom of expression. However, 

today’s judgment sees fit to weaken these protections by implausibly declaring that a 

newspaper publishing a dataset of publicly available information is not engaged in 

“journalistic activity”, and defending the particularly severe measure of censorship of that 

newspaper, which has now gone bankrupt. 

2. We do not believe that domestic courts should be in the business of passing judgment on 

what counts as “journalistic activity”. We find unconvincing the Court’s assessment that 

taxpayer information – the subject of several laws in Finland – is not a matter of genuine 

“public interest”. We do not believe that the margin of appreciation has been correctly applied 

in this case, nor that the conflicting rights of the applicants’ freedom of expression and 

Finnish taxpayers’ individual privacy have been correctly balanced. 

3. We therefore respectfully dissent from the Court’s opinion. 

A. Journalistic activity and contribution to a legitimate public interest 

4. It is not in dispute that there has been an interference with the applicants’ freedom of 

expression (§ 140 of the judgment). We part company with the majority, however, over the 

lawfulness of that interference. 

5. Under Finnish law, information on the taxable income and assets of taxpayers is public.1 In 

2002 the applicant companies published a certain amount of such information. In April 2003 

the Data Protection Ombudsman, invoking taxpayers’ privacy interests, requested that the 

Data Protection Board restrain the applicant companies from publishing the taxation data. The 

request was dismissed on the grounds that the applicant companies were engaged in 

journalism and so were entitled to a derogation from restrictions provided by law on data 

processing.2 In February 2007 the Supreme Administrative Court, examining the case, sought 

a preliminary ruling from the Court of Justice of the European Union (CJEU) on the 

interpretation of the EU Data Protection Directive,3 which also governed the impugned data 

processing. In December 2008 the CJEU ruled that activities related to data processing from 

documents in the public domain could be classified as “journalistic activities” if their object 
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was to disclose to the public information, opinions or ideas, irrespective of the medium used 

to transmit them. In September 2009 the Supreme Administrative Court concluded that the 

publication of the whole database could not be regarded as journalistic activity, and directed 

the Data Protection Board to forbid the applicant companies from publishing such data. 

6. Under the Personal Data Act, personal data may be processed without individual consent 

only under a strictly limited set of conditions, including the performance of contracts, the 

protection of an individual’s vital interests, or where the Data Protection Board has permitted 

processing in light of “an important public interest”, as well as a select few others (section 8). 

A would-be data processor is not subject to these limitations, however, provided they are 

engaged in “journalism or artistic or literary expression” (section 2(5)). Similarly, the EU 

Data Protection Directive limits the purposes for which data may be processed, while 

mandating that “Member States shall provide for exemptions” to these limitations “for the 

processing of personal data carried out solely for journalistic purposes” (Article 9). The 

question, therefore, of whether applicants are performing a “journalistic activity” is of central 

importance, as in the affirmative, the means employed to obtain and the use made of such data 

are irrelevant. 

7. This Court, purporting to rely on the opinion of the Finnish Supreme Administrative Court, 

claims that “the publication of the taxation data in Veropörssi almost verbatim [...] amounted 

to the disclosure of the entire background file kept for journalistic purposes and there could be 

no question, in such circumstances, of an attempt to solely to express information, opinions or 

ideas” (§ 176 of the judgment, emphasis added). Illogical on the face of it – can we straight-

facedly claim that the publication of data is not an attempt to “express information”? – this 

conclusion is also inconsistent with our case-law, which has never held that a registered 

journalistic enterprise that publishes data in its newspaper is not engaging in “journalistic 

activity”. It is also inconsistent with the Court’s own description of the applicants as “media 

professionals” (§ 151 of the judgment). 

8. Today’s judgment makes much of the fact that the applicants published “raw [tax] data in 

unaltered form without any analytical input” (§ 175 of the judgment), but our Court has never 

required a journalist to engage in “analytical input” in order to be considered to be performing 

their duties in imparting information to the public. Nor, as our case-law has long insisted, is it 

the place of this Court – or the national courts, for that matter –to substitute its own views for 

those of the press as to what technique of reporting should be adopted (see Axel Springer AG 

v. Germany [GC], no. 39954/08, § 81, 7 February 2012; Jersild v. Denmark, § 31, 23 

September 1994, Series A no. 298). Provided that they are acting in good faith (see Section D 

below) and on an accurate factual basis in accordance with the ethics of journalism, Article 10 

leaves it for journalists to decide whether or not to divulge information on issues of general 

interest (see Fressoz and Roire v. France [GC], no. 29183/95, § 54, ECHR 1999 I). 

Journalism is first and foremost the collection and presentation of facts and not “analytical” 

input.4 Fact takes precedence over opinion. 

9. The Court attempts to further dilute the importance of the applicants’ speech claims by 

arguing that the “impugned publication” cannot be regarded as either contributing to a debate 

of public interest or as a form of political speech, which enjoys a privileged position in the 

case-law of this Court (see § 178 of the judgment). We find this reasoning strained, for the 

obvious reason that Finnish legislative policy has seen fit to render taxation data publicly 

accessible. This is all the more salient given, as the majority notes, that in so doing Finland is 

part of a small minority of Convention States, thus placing all the greater weight on the public 
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interest in publicity and transparency concerning taxation data (see §§ 81, 120-121 of the 

judgment). 

10. The majority claims that “the existence of a public interest in providing access to, and 

allowing the collection of, large amounts of taxation data did not necessarily or automatically 

mean that there was also a public interest in disseminating en masse such raw data” (see § 175 

of the judgment).5 Is this to say that what is available to the public is nevertheless unsuitable 

for publication? Dissemination of information is one of the usual purposes of maintaining a 

publicly accessible data collection.6 Further, the Court has decided that the publication of a 

“certain” quantity of data does not enjoy the protection of the law, although the law nowhere 

specifies any threshold of this sort. The very fact that Finnish law made such data publicly 

available proves that its dissemination was not only lawful but also a matter of serious public 

interest in the Finnish context. In fact, the Act on the Public Disclosure and Confidentiality of 

Tax Information, which makes such data public, stipulates that its provisions should take 

precedence over the Act on the Openness of Government Activities and the Personal Data Act 

(section 2; see also § 15 of the applicants’ 23 April 2014 submissions and § 26 of their 17 

March 2016 submissions). 

11. The majority attempts, further, to claim that because the data was published “en masse” 

and in “raw” form, its sheer size would render the public unable to engage in the business of 

observing and monitoring Government activities (see § 176 of the judgment). The Court adds 

that the information might enable curious members of society to satisfy a sensationalist or 

even voyeuristic thirst for information on the private lives of others (see § 177 of the 

judgment). Therefore, the Court concludes, the “sole object” of the publication could not have 

been the disclosure to the public of important information (see § 178 of the judgment). 

12. However, the Court fails to consider that a larger quantity of data does contribute to public 

interest since it promotes fiscal transparency (which is why the law was passed in the first 

place). Furthermore, whether or not the data can be used for voyeuristic purposes does not 

undermine (let alone preclude) the public interest of the published information. The 

publication of more information cannot automatically mean that the information is of lesser 

value, has less public interest, is voyeuristic, or is prone to sensationalism (see, by converse 

implication, Von Hannover v. Germany, no. 59320/00, § 65, ECHR 2004-VI). The impugned 

publication is not one concerning intimate aspects of private life which is typically the object 

of voyeurism, a term never defined by the majority.7 

B. The lawfulness of the ban on publication 

13. Since we cannot agree with the Court that the impugned publication was not 

“journalistic”, we must conclude that the Data Protection Board’s order to retrospectively 

prohibit the applicants from publishing tax data in the manner sought was unforeseeable and 

therefore not prescribed by law (§§ 13, 34 of the judgment). 

14. The Act on the Public Disclosure and Confidentiality of Tax Information provides that 

taxation data, including a taxpayer’s name, year of birth and municipality of domicile is 

public (section 5). It specifies, further, that the Personal Data Act does not restrict the 

collection of data for journalistic purposes (section 16(3)). As already mentioned, under the 

Personal Data Act, journalists are subject to a less stringent set of restrictions when processing 

personal data than is the rest of the population.8 In the case of tax data, the obligation to 

protect must be understood in the context of a statutory framework that makes these data 

public. 
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15. In the light of those Acts, the request by the Data Protection Ombudsman in 2003 and the 

resulting judgment of the Supreme Administrative Court in 2007 (!) to cease publication was 

unforeseeable and arbitrary. Notably, the order objected, not to the publication of the data per 

se, but to the length and format in which those data were published, a criterion the applicants 

could not reasonably have foreseen. More importantly, given the journalistic exemption 

contained in both the Public Disclosure Act and the Data Protection Act, it was eminently 

reasonable that the applicants would have believed their publication to be protected. The 

confusion witnessed at multiple levels of judicial reviewing bodies over whether the 

journalistic exemption applies in the case also supports that point (see, inter alia, §§ 15, 17, 

19, 20, 23 of the judgment). 

16. The Court has repeatedly held, as the majority notes, that a norm cannot be regarded as a 

“law” within the meaning of Article 10 § 2 unless it is formulated with sufficient precision to 

allow a person to regulate his or her conduct (§ 143 of the judgment). In the present case, the 

notion that the applicants, two media companies, would have foreseen that they would not be 

protected by the journalistic exemption is highly implausible (see § 143 of the judgment) in 

view of the text of the applicable law and also taking into consideration the understanding of 

journalism by this Court. Furthermore, two prior applications of the Personal Data Act had 

held, respectively, that public taxation data could be provided to media in mass deliveries in 

electronic format, and that a media organisation that had published data on a group of 10,000 

people considered to be the wealthiest people in Finland had processed data for journalistic 

purposes (see § 38 of the judgment).9 

17. In the light of the foregoing considerations, we must conclude that the interference was 

not foreseeable, and therefore not one prescribed by law. 

C. Margin of appreciation 

18. As to the margin of appreciation to be afforded in the present case, we believe that the 

authorities of the respondent State did not act within that margin in striking a fair balance 

between the competing interests at stake. 

19. To begin with, this case presumes that the Finnish Parliament acted within its margin of 

appreciation when providing such a degree of public access to taxation data (regardless of the 

fact that Finland is one of the very few members of the Council of Europe that does so). This 

Court has previously attached great importance to the quality of parliamentary review of the 

necessity of legislation restricting rights (see Animal Defenders International v. the United 

Kingdom [GC], no. 48876/08, §§ 108 and 110, ECHR 2013 (extracts)).10 In this case, the 

majority considers the parliamentary review conducted by the Finnish Parliament to be 

“exacting and pertinent” (§ 193 of the judgment). However, it is contradictory to grant a wide 

margin of appreciation to the Finnish authorities to pass a law because of its democratic 

legitimacy while also granting that margin of appreciation to domestic courts to limit the 

scope of what has been democratically debated and passed. Where a balance between 

competing interests has already been struck by the legislature, this Court would contradict its 

own position expressed in the Animal Defenders doctrine by encouraging the disregard of 

national democratic choices, especially if the sole reason for granting the margin of 

appreciation in the first place was the quality of parliamentary review.11 

20. The judgment is, to that extent, ambiguous. It is not clear whether it affords courts a wide 

margin of appreciation to review legislation and strike a new balance between the rights 

involved (thus limiting its own scope of review), or whether it affords a small margin of 
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appreciation to Parliament to narrowly construe a law so as to favour a privacy right that was 

not favoured in the plain text. It even appears to say that restrictions on Article 10 (allegedly 

based on the Personal Data Act) should have a wide margin of appreciation, but restrictions 

on Article 8 (based on the Act on Public Disclosure and Confidentiality of Tax Information 

Act) do not. The language is tentative at best, and no reason is given for the Court’s 

preference other than its desire to side with a national court against legislation. Today’s 

judgment clearly illustrates, once again, that there is no objective principle to apply the 

doctrine of margin of appreciation,12 especially after its application in Animal Defenders. 

While the Court claims to be granting a wide margin of appreciation to the authorities of the 

respondent State to strike a balance between the rights involved, it wishes also to allow 

domestic Courts not only to judicially repeal what has been democratically passed, but also to 

redefine the meanings of “journalistic activity” and “journalistic purpose”. 

21. Journalistic activity and journalistic purpose cannot be matters to be decided by domestic 

courts, regardless of the fact that these are context-bound concepts. It then follows that 

domestic authorities cannot be granted a margin of appreciation to make such a decision. A 

similar approach is being taken with regard to the concept of “responsible journalism”, which 

has been used, albeit not explicitly, to allow a less strict analysis of the balancing performed 

by the State and the proportionality of the measure adopted (see, respectively, Pentikäinen v. 

Finland [GC], no. 11882/10, § 90, ECHR 2015; and more recently, Erdtmann v. 

Germany (dec.), no. 56328/10, § 20, 5 January 2016). “Responsible journalism” has recently 

been used as one of the factors to grant a wider margin of appreciation, resulting in 

undermining the freedom of the press (see Rusu v. Romania, no. 25721/04, § 24, 8 March 

2016, where Pentikäinen was reinterpreted and extensively applied; Bédat v. 

Switzerland [GC], no. 56925/08, §§ 49-54, ECHR 2016; Salihu and Others v. Sweden (dec.), 

no. 33628/15, §§ 53-56, 10 May 2016; Kunitsyna v. Russia, no. 9406/05, § 45, 13 December 

2016; and Travaglio v. Italy(dec.), no. 64746/14, § 36, 24 January 2017). Allowing States to 

determine the boundaries of these concepts is to implicitly endorse a position, which is 

emerging in some member States, that journalistic activity that critical of the State is not 

journalistic but plainly illegal as a form of terrorism or a threat to national security. Article 10 

does not endow national courts with such fundamental authority, and neither should this 

Court. 

22. Having regard to the foregoing considerations and to the fact that this case involves 

speech of public interest expounded by a publication with journalistic purposes, the 

respondent State should have no wide margin of appreciation in restricting it. 

D. Balancing competing rights 

23. One might hold instinctive reservations against Finland’s fiscal transparency laws and 

request that this Court review the compatibility of such legislation with Article 8 where an 

affected individual submits a proper application against it. However, this is not what the Court 

was called to do in the present case, and it cannot do so by distorting this Court’s case-law to 

restrict freedom of expression. Any concerns about domestic laws that permit absolute fiscal 

transparency must therefore be left out of the balancing exercise. 

24. It is for the Court to decide whether to apply a balancing approach or to apply the test of 

necessity. Hitherto this Court has applied either one or the other – never both, contrary to 

today’s judgment. While, according to prevailing case-law, balancing between two 

Convention rights requires the Court to defer to national choices, both the conflicting rights 

must still be given proper consideration (i.e. the Court must exercise its own scrutiny where 
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one right is simply declared decisive without proper reasons). However, in the present case, 

when performing the balancing test, the domestic courts failed to take proper account of both 

rights at stake, and this Court did not even consider the matter, even though it is required to 

do so by its case-law. In cases where the balancing exercise carried out by the domestic court 

excluded any of the requisite considerations, the Court must find a violation. This Court’s 

case-law requires proper consideration of the following factors, among others. 

25. First of all, the interference concerns the press and journalism. While journalism is not 

exempt from certain duties and responsibilities, its restriction triggers stricter scrutiny. There 

is little scope under Article 10 § 2 of the Convention for restrictions on political speech or on 

debate of questions of public interest. The most careful scrutiny on the part of the Court is 

called for when measures taken or sanctions imposed by the national authority are capable of 

discouraging the participation of the press in debates over matters of legitimate public concern 

(see, for example, Wingrove v. the United Kingdom, 25 November 1996, § 58, Reports 1996-

V; Bladet Troms⊘ and Stensaas [GC], no. 21980/93, § 64, ECHR 1999-III; and Jersild, cited 

above, § 35). In the present case, the applicants published information that directly concerned 

matters of public interest. Issues relating to employment, pay, and fiscal transparency have 

already been affirmed by this Court to be of matters of public interest (see Fressoz and Roire, 

cited above, §§ 51 and 53). 

26. Secondly, the information published by the applicants was not intended to (nor did it 

actually) cause any harm.13 In weighing Article 8 against Article 10, the Court must also take 

into account “the seriousness of the intrusion into private life and the consequences of 

publication of the photograph for the person concerned” (see Gurgenidze v. Georgia, no. 

71678/01, § 41, 17 October 2006). At the same time, the interference imposed a great burden 

and actual harm upon the applicants, ultimately forcing them into bankruptcy. The harm to the 

general public, in contradistinction to the harm to the applicants, was speculative and diffuse. 

Given the public nature of the data and the aforementioned dimensions of the published 

dataset, any harm directly resulting from the applicants’ publication was relatively 

inconsequential as regards the public at large. The absence of any individual challenge to the 

law only further corroborates the absence of individualised harm at stake. On the other hand, 

it is a major burden upon journalists to prescribe requirements on the amount of data they can 

collect and publish, and on the form in which they must publish it, etc. 

27. Thirdly, the information published by the applicants was deemed public and was subject 

to no confidentiality requirements. Domestic law empowers everyone with the right to access 

taxpayer information,14 and Article 12 of the Finnish Constitution further guarantees a right to 

disseminate and receive information without prior prevention by anyone. This Court has 

repeatedly guaranteed that “not only do the media have the task of imparting such information 

and ideas; the public also has a right to receive them” (see News Verlags GmbH & Co. KG v. 

Austria, no. 31457/96, § 56, ECHR 2000 I; Dupuis and Others v. France, no. 1914/02, § 35, 

7 June 2007; Campos Dâmaso v. Portugal, no. 17107/05, § 31, 24 April 2008; and Axel 

Springer AG, cited above, §§ 79-80). When applying the balancing test in respect of Article 

10, the lack or total absence of confidentiality and/or personal intimacy attached to 

information published by journalists must be imperative factors. In Fressoz and Roire, cited 

above, the Court expressly considered “whether there was any need to prevent the disclosure 

of information that was already available to the public and might already have been known to 

a large number of people” (§ 53).15 Preventing disclosure of public information was 

considered unwarranted. 
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28. Fourthly, the applicant companies acted in good faith in publishing the taxpayer data. The 

standard of journalistic responsibility is subject to the proviso that journalists act in good faith 

in order to provide accurate and reliable information in accordance with the tenets of 

responsible journalism (see Pentikäinen, cited above, § 90; Bladet Troms⊘ and Stensaas, 

cited above, § 65; Fressoz and Roire, cited above, § 54; Kasabova v. Bulgaria, no. 22385/03, 

19 April 2011, §§ 61 and 63-68; and Times Newspapers Ltd v. the United Kingdom (nos. 1 

and 2), nos. 3002/03 and 23676/03, § 42, ECHR 2009). Unusual means of obtaining 

information do not constitute bad faith under this Court’s case law (see Stoll v. 

Switzerland [GC], no. 69698/01, § 103, ECHR 2007 V; and Fressoz and Roire, cited above, 

§ 54).16 In accordance with the responsibility which this Court has imposed on journalists, the 

applicants acted in a manner that did provide reliable and precise information to the public 

and there was no intention to mislead (see Stoll, cited above, § 152; and Couderc and 

Hachette Filipacchi Associés v. France [GC], no. 40454/07, § 131, ECHR 2015 (extracts)). It 

was specifically recognised by the Chamber, and not contradicted by the Grand Chamber, that 

the applicants did not make factual errors, mislead, or act in bad faith (§ 67 of the Chamber 

judgment and § 98 of the GC judgment).17 

29. Finally, the taxpayers of Finland had little or nothing in the way of expectations as regards 

privacy concerning the information published. It is an unequivocal requirement under this 

Court’s case-law that there be a “legitimate expectation of protection of and respect for his or 

her private life” in order for freedom of expression to “cede to the requirements of Article 8” 

(see Von Hannover v. Germany (no. 2) [GC], nos. 40660/08 and 60641/08, § 97, ECHR 

2012). Moreover, it is mandatory that “the information at stake is of a private and intimate 

nature and there is no public interest in its dissemination” (see Couderc and Hachette 

Filipacchi Associés, cited above, § 89; and Mosley v. the United Kingdom, no. 48009/08, § 

131, 10 May 2011). The information published in the present case was already accessible to 

everyone and was not of an “intimate” nature.18 Thus, to extend to the present case rules 

specifically designed in Von Hannover and Couderc and Hachette Filipacchi Associés to 

cover cases concerning the dissemination of “intimate” information that has caused 

individualised harm is a gross misapplication of the Court’s principles. 

30. This Court’s task is to determine whether the interference by the domestic authorities was 

based on proper and credible grounds. Having outlined the balancing factors that should have 

been included in the assessment, this judgment fails to demonstrate why a balancing test (even 

if it were applicable) requires the applicants (or other publishers) to cede to the requirements 

of Article 8 for publication of data concerning 1.2 million individuals but not for 150,000 

individuals (see § 103 of the judgment). 

E. Conclusion 

31. Consecrated in Article 10, of course, is the right to “impart information and ideas without 

interference by public authority”. Today’s judgment subjects that right to a limitation by the 

respondent State that is unforeseeable and disproportionate to any legitimate aim. 

32. Granting domestic authorities broad discretion to define “journalistic activity” for the 

purposes of Article 10 can lead to systematic efforts to curtail political speech. Note that the 

courts of Finland were duty bound to interpret the term journalism broadly (see Case C-

3/07 Tietosuojavaltuutettu v. Satakunnan Markkinapörssi Oy and Satamedia Oy, judgment of 

16 December 2008, Grand Chamber of CJEU). In the present case, the applicants, who were 

media professionals, were denied journalistic protection by this Court, which applied a wide 

margin of appreciation in handling the position of the domestic court on the basis of several 
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criteria that must be considered arbitrary: the amount of information published, the format 

used for its publication, and the alleged lack of a “public interest” involved in the 

dissemination of taxpayer data.19 To accept these as valid criteria for restricting journalistic 

expression would mean that authorities would, in the name of the “general interest”, be able to 

censor publications that they deemed not to promote discussion of a topic of public interest. 

Under the terms of Articles 8 to 11 of the Convention, there are several legitimate aims liable 

to justify interference in an individual’s manifestation of his or her freedom of expression. 

This enumeration of legitimate aims is strictly exhaustive and necessarily restrictive 

(see Leyla Şahin v. Turkey [GC], no. 44774/98, § 154, ECHR 2005-XI). The aforementioned 

“general interest” is not included among these aims. Moreover, under the pretext of using a 

lenient balancing test, the Court omitted to conduct a proper review of the existence or 

absence of a public interest in the publication, which was deemed as voyeuristic without 

explanation. 

33. Here, under the guise of ill-defined and diffuse privacy interests, considerations of a 

general interest in taxpayers’ privacy are being used, firstly, to limit a law that made such 

information public, and secondly, to curtail the right of journalists to impart information to the 

public. What is worse, this restriction was not examined under the level of stricter scrutiny 

required by Article 10 (2). We lament the consequent curtailment of the right of journalists to 

communicate accurate information of important public significance, and we therefore dissent. 

NOOT 

1. Aangaande het recht op een eerlijk proces stellen de klagende bedrijven in deze zaak dat de 

nationale procedures niet binnen een redelijke termijn zijn gebleven. Finland wijst er onder 

meer op dat de zaak complex is, dat er diverse juridische aspecten een rol spelen en dat er 

door veel verschillende gremia een oordeel is geveld over de aangelegenheid. De Grote 

Kamer geeft aan dat de volgende criteria van belang zijn bij de beoordeling van dit vraagstuk: 

‘the complexity of the case, the conduct of the applicants and the relevant authorities and 

what was at stake for the applicants in the dispute’ (par. 209). Het is duidelijk dat er veel op 

het spel stond voor de bedrijven, het ging namelijk om de kern van hun businessmodel en de 

vraag of die rechtmatig was. Volgens het EHRM is de zaak weliswaar complex, maar niet 

zodanig complex dat dit een legitieme verklaring biedt voor de duur van de zaak op nationaal 

niveau (van 2003 tot en met 2012). Interessant is de overweging van het Hof dat het probleem 

in deze zaak niet zozeer was dat de verschillende nationale gremia onnodig lang hebben 

gedaan over de behandeling van en het vormen van hun oordeel in deze zaak, maar dat er veel 

verschillende nationale gremia een oordeel hebben geveld over deze zaak. In feite is de zaak 

twee keer in nationale aanleg beoordeeld: één keer inhoudelijk, uitmondend in het oordeel van 

de hoogste administratieve rechter, en één keer naar aanleiding van de daarop volgende 

beslissing van de Data Protection Board. Dit lijkt op zich geen ongebruikelijke of onredelijke 

gang van zaken, zo erkent ook het Hof. Toch ziet het een probleem: "The total length of the 

proceedings is nonetheless excessive, which seems to have been caused by the fact that the 

case was examined twice by each level of jurisdiction" (par. 210-211). Daarom concludeert 

het Hof dat hier sprake is van een schending van art. 6 EVRM. Dat is opmerkelijk, omdat de 

bedrijven zelf het initiatief hebben genomen om ook tegen de beslissing van de Data 

Protection Board in beroep te gaan. Interessant voor dit punt is de partly dissenting 

opinion van rechters Nußberger en López Guerra. Zij zien de twee onderdelen van de zaak 

(het deel dat uitmondde in de uitspraak van de administratieve rechter en het deel dat begon 

vanaf de beslissing van de Data Protection Board) expliciet wel als twee verschillende 

juridische procedures (par. 4). Dit, in combinatie met de complexiteit van de zaak en het 

aandeel dat de klagers zelf hadden in de lengte van de nationale rechtsprocedure, moet 
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volgens hen leiden tot een andere uitkomst op dit punt. De keuze van het EHRM kan 

mogelijkerwijs betekenen dat als landen veel mogelijkheden kennen voor bezwaar en beroep, 

dit kan leiden tot een schending van art. 6 EVRM. Het toekennen van mogelijkheden voor 

bezwaar en beroep heeft juist ten doel om het recht op een eerlijk proces te waarborgen. 

Klaarblijkelijk vindt het Hof in deze zaak een ander aspect van het recht op een eerlijk proces 

belangrijker, namelijk de duur van de rechtszaak. 

2. De kern van de uitspraak is de vraag of de bedrijven voor de publicatie en het hergebruik 

van de belastinggegevens een beroep op de vrijheid van meningsuiting toekomt onder art. 10 

EVRM (en mogelijkerwijs zelfs als journalistieke ondernemingen moeten worden 

aangemerkt) en zo ja, of de beperking op dit recht als legitiem moet worden gekwalificeerd. 

Ten aanzien van de margin of appreciation merkt de Grote Kamer direct op dat er maar 

weinig landen in de Raad van Europa gelijksoortige regels omtrent de openbaarmaking van 

belastingregels kennen. Dat betekent dat de margin of appreciation van Finland in dit geval 

beperkt is. Rechters Sajó en Karakas hebben hier in hun dissenting opinion een hele andere 

kijk op. Zij menen dat het primaat moet liggen bij het Finse parlement. Dat heeft een keuze 

gemaakt in hoe de verschillende belangen zich tot elkaar verhouden en dat heeft uiteindelijk 

de keuze gemaakt om de belastinggegevens van Finse burgers (gedeeltelijk) openbaar te 

maken. In een zeer kritische en interessante passage over de onduidelijkheid die het Hof, 

zoals wel vaker, laat bestaan in zijn uitspraak stellen zij: “the judgment is, to that extent, 

ambiguous. It is not clear whether [the Court] affords [national] courts a wide margin of 

appreciation to review legislation and strike a new balance between the rights involved (...), or 

whether it affords a small margin of appreciation to Parliament to narrowly construe a law so 

as to favour a privacy right that was not favoured in the plain text. It even appears to say that 

restrictions on Article 10 (...) should have a wide margin of appreciation, but restrictions on 

Article 8 (...) do not. The language is tentative at best, and no reason is given for the Court’s 

preference other than its desire to side with a national court against legislation. Today’s 

judgment clearly illustrates, once again, that there is no objective principle to apply the 

doctrine of margin of appreciation, especially after its application in Animal Defenders. While 

the Court claims to be granting a wide margin of appreciation to the authorities of the 

respondent State to strike a balance between the rights involved, it wishes also to allow 

domestic Courts not only to judicially repeal what has been democratically passed, but also to 

redefine the meanings of ‘journalistic activity’ and ‘journalistic purpose’” (par. 20). Deze 

kritiek is in lijn met de kritiek die al langer te horen is op de uitspraken van het EHRM – het 

kent zichzelf een steeds grotere bevoegdheid toe om democratische wetten van nationale 

regeringen te vernietigen of om aanpassingen te vragen. 

3. Het Hof behandelt de voorliggende zaak als een conflict tussen art. 10 EVRM, de vrijheid 

van meningsuiting, waar de twee bedrijven een beroep op doen, en art. 8 EVRM, het recht op 

privacy, waarop de publicatie van belastinggegevens mogelijkerwijs een impact kan hebben. 

Deze zaak is dus weer een voorbeeld van een kwestie waarin het EHRM de belangen betrekt 

van mensen die geen directe partij zijn bij de voorliggende klacht (de primaire vraag zou 

immers moeten zijn of de beperking van de staat op een fundamenteel recht geoorloofd is). 

Daarmee lijkt het er steeds meer op dat het EHRM op termijn horizontale zaken zal gaan 

behandelen. Het zou niet hoeven te verbazen als het Hof dit op afzienbare termijn ook 

expliciet zal erkennen. Klachten moeten nu nog officieel worden gebracht tegen een staat. 

Aanvankelijk mochten deze klachten slechts gaan over handelingen van de staat zelf – 

bijvoorbeeld het illegaal binnentreden van een woning – maar al snel bepaalde het EHRM dat 

ook over inactiviteit van de staat kan worden geklaagd. Hiervan kan bijvoorbeeld sprake zijn 

als de staat een individu niet voldoende beschermt tegen acties van derden. Door deze keuze 

verschoof reeds de nadruk van een beoordeling van de handelingen van de staat naar de vraag 



of de staat wel voldoende had gedaan om de handelingen van derden in toom te houden. 

Vervolgens bepaalde het EHRM dat het ook de plicht had om na te gaan of de uitspraken van 

nationale rechters en overheidsinstanties in horizontale verhoudingen wel adequaat waren. Als 

X en Y een conflict hebben op nationaal niveau en de rechter geeft Y gelijk, dan kan X 

bijvoorbeeld klagen over het feit dat de uitspraak van de nationale rechter of de wijze waarop 

de rechter de zaak behandelde niet in overeenstemming is met het EVRM. Aanvankelijk 

accepteerde het EHRM nog een terughoudende rol ten aanzien van dit soort klachten, omdat 

het formeel geen Hof in vierde instantie is, maar hoe langer hoe meer is het op de stoel van de 

nationale instantie gaan zitten. De kritiek van twee dissenting rechters (Sajó en Karakas) is 

dan ook dat het Hof met deze rechtspraak in feite op de stoel van het Finse parlement gaat 

zitten. Laatstelijk is hier bijgekomen dat het EHRM zaken die eigenlijk gaan over verticale 

verhoudingen – een overheidsinstantie plaatst een beperking op de vrijheid van meningsuiting 

van een individu of bedrijf – herformuleert tot een quasi-horizontale zaak: het gaat dan 

volgens het Hof om de botsing van twee mensenrechten van twee of meer verschillende 

private partijen. 

4. Interessant aan deze zaak is ook dat het EHRM voortbouwt op zijn 

gegevensbeschermingsdoctrine. Het EVRM uit 1950 heeft anders dan het recentere EU 

Handvest voor de Grondrechten geen apart artikel dat het recht op gegevensbescherming 

bevat (zie art. 8 Handvest). Met een verwijzing naar de living instrument-doctrine, de Data 

Protection Convention uit 1981 van de Raad van Europa en de deels daarop gebaseerde 

Richtlijn bescherming persoonsgegevens van de EU, is het EHRM echter steeds meer bereid 

om ook dit nieuwe recht, dat pas zo in de jaren ’70 van de vorige eeuw is ontstaan, onder art. 

8 EVRM te scharen. Onder het gegevensbeschermingsrecht maakt het niet zo veel uit of 

gegevens publiekelijk toegankelijk zijn of privé – de essentiële vraag voor de toepassing van 

de regels uit de Richtlijn is of personen geïdentificeerd kunnen worden met de gegevens of 

niet. Als dat zo is, dan is er sprake van ‘persoonsgegevens’ en is de Richtlijn van toepassing. 

Er is dus juist geen expliciete link met de privésfeer van het individu. Aanvankelijk stelde het 

EHRM dat de regels uit het gegevensbeschermingsrecht wel als inspiratie konden dienen voor 

de interpretatie van art. 8 EVRM, maar slechts in zoverre de gegevens ook raakte aan de 

privésfeer van personen (zie bijvoorbeeld Reyntjes t. België, ECRM 09 september 1992, nr. 

16810/90, ECLI:CE:ECHR:1992:0909DEC001681090). Dat betekende dat in principe de 

verwerking van publieke gegevens en van relatief ongevoelige gegevens niet onder de 

reikwijdte van art. 8 EVRM viel. Langzamerhand is het EHRM echter steeds meer 

opgeschoven en raken volgens hem bijna alle zaken waarin persoonsgegevens worden 

verwerkt ook aan de privésfeer. Ook in deze zaak overweegt het Hof dat de verwerking van 

de al publiekelijk beschikbare gegevens toch aan de privésfeer van personen raakt, zij het dat 

het Hof het feit dat de gegevens al publiekelijk toegankelijk waren wel meeneemt in de 

afweging van de belangen beschermd door art. 8 EVRM en art. 10 EVRM. Door deze keuze 

verwatert het verschil tussen het recht op privacy en het recht op bescherming van 

persoonsgegevens steeds meer. Het is de vraag of het EHRM niet te ver gaat door de 

publicatie van al publiekelijk toegankelijk zijnde gegevens onder de bescherming van de 

privésfeer te laten vallen. In ieder geval zou het wenselijk zijn als het Hof expliciet zou 

aangeven wat de materiële reikwijdte is van het recht op de bescherming van 

persoonsgegevens onder art. 8 EVRM. Is die gelijk aan die onder het EU 

databeschermingsrecht, of zijn er toch nog beperkingen? 

5. Bij de vraag of de beperking was voorgeschreven bij wet, gaat het Hof met name in op de 

voorzienbaarheid van de inperking op de vrijheid van meningsuiting van de bedrijven. De 

staat meent dat de inperking inderdaad voorzienbaar was en verwijst daarbij naar de Finse 

Wet bescherming persoonsgegevens. Niet geheel onbegrijpelijk wijzen de twee bedrijven er 



op dat bij Finse wet de belastinggegevens juist gedeeltelijk openbaar waren gemaakt en dat 

verschillende media-ondernemingen publicaties hadden gewijd aan de belastinggegevens. De 

bedrijven menen dat de door hen uitgevoerde dataverwerking niet wezenlijk verschilt van dat 

van de andere media-ondernemingen, dat die ondernemingen niet in overtreding met het 

EVRM werden geacht te zijn en dat Satakunnan en Satamedia er dus redelijkerwijs op konden 

vertrouwen dat ook zij niet zouden worden veroordeeld voor een overtreding van het recht op 

privacy of het recht op gegevensbescherming. Het Hof wijst echter op de wettelijke regels 

rond gegevensbescherming en overweegt: “the applicant companies were media professionals 

and, as such, they should have been aware of the possibility that the mass collection of data 

and its wholesale dissemination – pertaining to about one third of Finnish taxpayers or 1.2 

million people, a number 10 to 20 times greater than that covered by any other media 

organisation at the time – might not be considered as processing “solely” for journalistic 

purposes under the relevant provisions of Finnish and EU law” (par. 151). Daarnaast geeft het 

aan dat de twee bedrijven niet via de geëigende weg, namelijk door een onderbouwd verzoek, 

toegang hadden gekregen tot de belastinggegevens, maar via een belastingkantoor. Dit kan 

zijn, zo overweegt het Hof, omdat de bedrijven al vermoedden dat zij niet onder de wettelijke 

regeling zouden vallen en geen beroep zouden kunnen doen op de journalistieke exceptie die 

in het gegevensbeschermingsrecht is vervat. Daarom bepaalt het Hof dat ook de keuze van de 

nationale instanties om deze journalistieke exceptie niet van toepassing te verklaren op zich te 

voorzien was voor de bedrijven. Het ingewikkelde aan deze interpretatie is onder meer dat het 

EHRM een oordeel moet vellen over de voorzienbaarheid van de toepasselijkheid van de 

journalistieke exceptie naar EU-recht (afkomstig uit de Richtlijn bescherming 

persoonsgegevens). Rechters Sajó en Karakas nemen in hun dissenting opinion ferm afstand 

van de keuze van het Hof: “In the present case, the notion that the applicants, two media 

companies, would have foreseen that they would not be protected by the journalistic 

exemption is highly implausible in view of the text of the applicable law and also taking into 

consideration the understanding of journalism by this Court. Furthermore, two prior 

applications of the Personal Data Act had held, respectively, that public taxation data could be 

provided to media in mass deliveries in electronic format, and that a media organisation that 

had published data on a group of 10,000 people considered to be the wealthiest people in 

Finland had processed data for journalistic purposes” (par. 16). Zij menen dat het Hof veel 

meer had moeten ingaan op zijn eigen doctrine ten aanzien van de vrijheid van meningsuiting 

en journalistiek, die op bepaalde punten bredere bescherming en toepassing kent dan het EU-

recht. Deze zaak biedt een mooi voorbeeld van de spanning tussen de EU en de Raad van 

Europa, die onder meer ook te zien is in de zaken rondom de aansprakelijkheid van internet 

intermediairs voor User Generated Content (bijvoorbeeld Delfi t. Estland, EHRM 16 juni 

2015 (GK), nr. 64569/09, ECLI:CE:ECHR:2015:0616JUD006456909, «EHRC» 

2015/172 m.nt. Van <der> <Sloot>). 

6. Interessant is ook de behandeling van het legitieme doel door het EHRM. Het Hof stelt dat 

het duidelijk is dat het hier gaat om de bescherming van de reputatie van derden, genoemd als 

beperkingsgrond in art. 10 lid 2 EVRM. De klagende bedrijven werpen twee tegenargumenten 

op. Ten eerste heeft de Finse overheid reeds een antwoord gegeven op de vraag of hier het 

recht op reputatie van burgers zou worden geschonden. Art. 10 lid 2 EVRM geeft staten de 

mogelijkheid, niet de plicht, om op basis van de daarin genoemde gronden het recht op 

vrijheid van meningsuiting in te perken. De Finse wetgever heeft in dit geval gemeend een 

dergelijke uitzondering niet te moeten maken; de openbaarheid van deze gegevens was 

volgens haar belangrijker dan het recht op reputatie dat eventueel met de publicatie van de 

data was gemoeid. Toch verwerkt het EHRM deze keuze. Hieruit volgt dus dat overheden in 

sommige situaties wel degelijk de plicht hebben om uitzonderingen te maken op de vrijheid 
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van meningsuiting; hun discretionaire bevoegdheid op dit punt verdwijnt dan ook in deze 

gevallen. Ten tweede ging het volgens de bedrijven helemaal niet om de individuele privacy 

van specifieke personen – er was door hun handelingen geen burger specifiek getroffen. Bij 

een klacht over een schending van een recht van een individu moet het wel gaan om een 

aangelegenheid die hem in aanmerkelijke mate heeft getroffen; een persoon heeft in principe 

geen recht om te klagen over een situatie waardoor hij niet meer wordt getroffen dan welke 

willekeurige ander. Dit houdt verband met het ‘belanghebbende’-begrip zoals dat onder meer 

is vervat in het Nederlandse recht en de de minimis-regel zoals neergelegd in art. 35 lid 3 sub 

b EVRM. Het EHRM gaat echter nauwelijks in op deze argumenten en verwijst naar de regels 

uit de Richtlijn bescherming persoonsgegevens en de taak van de nationale Data Protection 

Board om een balans te vinden in de afweging tussen het recht op gegevensbescherming en 

andere belangen. Het Hof staat dus niet stil bij, noch vereist dat, een individu concreet en 

specifiek is getroffen door de privacyschending (een voorwaarde als er een beroep wordt 

gedaan op art. 8 EVRM). In plaats daarvan past het Hof een abstracte toets toe, waarbij wordt 

meegewogen welke algemene gevolgen er zijn voor de privacy van burgers. 

7. Wat betreft de vraag of de inperking noodzakelijk is in een democratische samenleving 

liggen drie mogelijke benaderingen voor de hand. Ten eerste zou het EHRM de zaak kunnen 

behandelen onder art. 8 EVRM, omdat de Finse overheid in feite met de wet een keuze heeft 

gemaakt om het recht op privacy van burgers (als dat al in het geding is) te beperken met het 

oog op transparantie op het gebied van inkomen en belastingafdracht. Ten tweede had het Hof 

er voor kunnen kiezen de zaak geheel onder art. 10 EVRM te behandelen. De zaak is immers 

aangebracht door twee bedrijven die menen beperkt te zijn in hun vrijheid van meningsuiting, 

terwijl de overheid een beroep doet op een de drie-stappen test uit lid twee van art. 10 EVRM. 

Het Hof kiest echter voor een derde benadering, namelijk door de zaak te formuleren als een 

botsing van twee mensenrechten (arts. 8 en 10 EVRM) waarbij een belangenafweging moet 

worden gemaakt. Rechters Sajó en Karakas zijn kritisch over deze keuze in hun dissenting 

opinion om twee redenen. Ten eerste menen zij dat het Hof in feite beoordeelt of de nationale 

wet wel in overeenstemming is met art. 8 EVRM (de eerste van de drie hiervoor 

onderscheiden benaderingen), terwijl deze vraag volgens hen helemaal niet ter discussie staat, 

zie par. 23). Ten tweede menen zij dat het EHRM in deze zaak de balancing test en 

de necessity test door elkaar haalt. Interessant is hoe de twee dissenters deze 

twee tests expliciet benoemen en onderscheiden: “Hitherto this Court has applied either one or 

the other – never both, contrary to today’s judgment. While, according to prevailing case-law, 

balancing between two Convention rights requires the Court to defer to national choices, both 

the conflicting rights must still be given proper consideration (i.e. the Court must exercise its 

own scrutiny where one right is simply declared decisive without proper reasons). However, 

in the present case, when performing the balancing test, the domestic courts failed to take 

proper account of both rights at stake, and this Court did not even consider the matter, even 

though it is required to do so by its case-law. In cases where the balancing exercise carried out 

by the domestic court excluded any of the requisite considerations, the Court must find a 

violation” (par. 24). Er is al langer discussie over de vraag of de belangenafwegingstoets 

überhaupt thuishoort in het mensenrechtendiscours. Voorstanders van zo’n toets 

beargumenteren vaak dat een noodzakelijkheidstoets een belangenafwegingstoets impliceert – 

de één kan niet zonder de ander (zie onder andere R. Gellert, ‘Discussion On Risk, Balancing, 

and Data Protection: A Response to van <der> <Sloot>’, European Data Protection Law 

Review, 2017-2; B. van <der> <Sloot>, ‘Ten Questions about balancing’, European Data 

Protection Law Review, 2017-2). Hier stellen de dissenters echter expliciet dat de twee 

toetsen wel verschillend zijn en niet alleen los van elkaar kunnen, maar ook los van elkaar 

moeten worden toegepast. Het één impliceert dus niet het ander. 



8. Bij de beoordeling van de zaak overweegt het EHRM dat het hier niet gaat om political 

speech of om een publicatie van gegevens over een publiek persoon. Ook meent het Hof dat 

de publicatie van de data door de twee bedrijven niet daadwerkelijk heeft bijgedragen aan een 

publiek debat of maatschappelijk belang. Verder vallen de handelingen van de bedrijven 

volgens het Hof niet onder de journalistieke exceptie als neergelegd in de Richtlijn 

bescherming persoonsgegevens en de nationale implementatie daarvan op Fins niveau (par. 

178). Op dit punt zijn rechters Sajó en Karakas het stellig oneens met het EHRM. Eén van 

hun kernvragen is hoe het EHRM komt tot zijn oordeel over de toepasselijkheid van art. 10 

EVRM in deze zaak. Waarom is het publiceren van ruwe data door de bedrijven bijvoorbeeld 

geen journalistiek? Geldt dat alleen voor de journalistieke exceptie onder het EU-recht, of ook 

voor de interpretatie van art. 10 EVRM? Waarom gaat het Hof niet in op de laatste vraag, 

terwijl journalisten traditioneel een grotere vrijheid toekomt onder de vrijheid van 

meningsuiting dan anderen en er minder beperkingen geoorloofd zijn? En welke schade is er 

precies ontstaan door de publicatie van de gegevens; waarom gaat het Hof niet expliciet in op 

dit vraagstuk? (zie o.a. dissenting opinion par. 6 en 26). 

9. Tot slot is interessant dat het Hof stilstaat bij wat in de literatuur ‘practical obscurity’ wordt 

genoemd. Eenzelfde soort vraagstuk lag voor bij de zogenoemde right to be forgotten-zaak bij 

het Europees Hof van Justitie (Google Spain SL, Google Inc. t. Agencia Española de 

Protección de Datos (AEPD), Mario Costeja González, HvJ EU 13 mei 2014, zaak C-131/12, 

ECLI:EU:C:2014:317, «EHRC» 2014/186 m.nt. Van Hoboken). Daar ging het om data die 

waren gepubliceerd op de site van een krant en vervolgens waren geïndexeerd door Google. 

Alhoewel het HvJ EU geen belemmering zag in de publicatie van de data op de 

krantenwebsite, oordeelde het wel dat Google maatregelen moest treffen om de data minder 

vindbaar te maken in haar zoekmachine. Het gaat dus niet zozeer om de vraag of data als 

zodanig beschikbaar zijn, maar in welke vorm en hoe vindbaar ze zijn. Eenzelfde discussie 

speelt bijvoorbeeld ten aanzien van het online publiceren van archieven. Natuurlijk zijn 

archieven openbaar en kunnen de data worden gebruikt voor historisch onderzoek of 

journalistieke werkzaamheden – maar omdat een persoon fysiek naar een archief moet om 

toegang te krijgen tot de data en de data zijn vervat in oude documenten, is de praktijk dat 

slechts een beperkt aantal personen dit doen, vaak met een specifieke reden. Omdat de data 

niet goed exploiteerbaar zijn, gegeven hun vorm, worden de data in de praktijk alleen gebruikt 

voor maatschappelijke doeleinden, zoals journalistiek of historisch onderzoek. Door de 

archieven te digitaliseren en openbaar te maken, wordt juist ook de commerciële exploitatie 

van gegevens door start-ups en technologie-bedrijven mogelijk. Ook daarbij is de vraag of een 

dergelijk gebruik eigenlijk wel in overeenstemming is met het idee achter en de doeleinden 

van archieven. Worden gegevens gearchiveerd om ze voor commerciële exploitatie aan 

bedrijven en start-ups beschikbaar te stellen? Eenzelfde soort argument gebruikt het EHRM 

nu in de voorliggende zaak. “The fact that the data in question were accessible to the public 

under the domestic law did not necessarily mean that they could be published to an unlimited 

extent. Publishing the data in a newspaper, and further disseminating that data via an SMS 

service, rendered it accessible in a manner and to an extent not intended by the legislator” 

(par. 190). De wet was er om journalistieke producties mogelijk te maken en financiële 

transparantie te bewerkstelligen, niet om grootschalige exploitatie en distributie van gegevens 

te faciliteren. In hun dissenting opinion wijzen Sajó en Karakas er juist op dat het verspreiden 

van informatie essentieel is voor transparantie (fiscal transparency) en maatschappelijke 

controle en dat de verspreiding van informatie één van de essentiële onderdelen is van de 

vrijheid van meningsuiting. Bovendien stelt de Finse wet nergens een limiet aan hoeveel data 

mogen worden verspreid. Zij menen dus dat de twee klagende bedrijven niet onrechtmatig 

handelden of onwenselijke praktijken ontwikkelden. Sterker nog, hun handelingen waren in 
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lijn met de doeleinden van de wet en bevorderden de kennis en informatie over 

belastingaangiftes bij het algemene publiek. Het EHRM oordeelt hier echter anders over. Het 

is interessant om de jurisprudentie van beide hoven (het EHRM en het HvJ EU) op dit punt in 

de gaten te houden, omdat het mogelijkerwijs consequenties kan hebben voor de 

maatschappelijke en politieke tendens om steeds meer gegevens openbaar te maken (zie 

bijvoorbeeld het aanhangige wetsvoorstel Open Overheid) en voor hergebruik en 

commerciële exploitatie ter beschikking te stellen (zie bijvoorbeeld de Wet hergebruik 

overheidsinformatie). 

mr. drs. B. van <der> <Sloot>, Senior Researcher, Tilburg Institute for Law, Technology, 

and Society (TILT), Tilburg University 

VOETNOTEN 

• 1Act on the Public Disclosure and Confidentiality of Tax Information, section 5. 
• 2The Personal Data Act governs the protection of individual privacy as concerns personal 

data. It provides, inter alia, that data processing must be conducted only under a specified 
list of conditions. However, section 2(5) of the Act exempts those engaged in “journalistic 
activity” from the majority of these conditions when processing personal data. 

• 3Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on 
the protection of individuals with regard to the processing of personal data and on the free 
movement of such data. 

• 4In Magyar Helsinki Bizottság v. Hungary [GC], no. 18030/11, § 109, 8 November 2016, this 
Court held that “[t]he collection of information was an essential part of journalism and there 
was an obligation on the part of the State not to impede the flow of information”. See also 
the Council of Europe’s ‘Recommendation No. R (2000)7 on the right of journalists not to 
disclose their sources of information’ adopted 8 March 2000, where the term “journalist” 
was defined as “any natural or legal person who is regularly or professionally engaged in the 
collection and dissemination of information to the public via any means of mass 
communication”; and ‘Recommendation CM/Rec (2011)7 of the Committee of Ministers to 
member States on the new notion of media’ adopted 6 July 2011, which embraced a new 
broad notion of media: “... encompasses all actors involved in the production and 
dissemination, to potentially large numbers of people, of content (for example information, 
analysis, comment, opinion, education, culture, art and entertainment in text, audio, visual, 
audiovisual or other form) and applications which are designed to facilitate interactive mass 
communication ... while retaining ... editorial control or oversight of the contents”. 

• 5In Dammann v. Switzerland, no. 77551/01, § 52, 25 April 2006, the Court held that the 
gathering of information was an essential preparatory step in journalism and an inherent, 
protected part of press freedom (see also Shapovalov v. Ukraine, no. 45835/05, § 68, 31 July 
2012). 

• 6In some member States, data generated by secret services is sometimes accessible to 
historians or affected persons (“objects of surveillance”) but their divulgation to the public is 
subject to limitation. This can be justified as an exception (often abused in the case of 
communist secret service archives), but no such circumstance is present in this case. 

• 7Voyeurism is defined as “The practice of gaining sexual pleasure from watching others when 
they are naked or engaged in sexual activity” or alternatively “enjoyment from seeing the 
pain or distress of others.” (Oxford Dictionary, Oxford University Press, 2017). It was used in 
this sense in Von Hannover (§ 65) and Couderc and Hachette Filipacchi Associés v. 
France [GC], no. 40454/07, §§ 99 and 101, ECHR 2015, in which cases the Court relates it 
generally to sexual curiosity. It goes without saying that none of the above elements is 
present here unless one assumes that tax data are the source of sexual pleasure. 
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• 8These restrictions include the obligation to protect data (section 32) and sectoral codes of 
conduct, orders of the Data Protection Board, and potential liability in damages and certain 
penal provisions as long as the data has not already been published (sections 39(3), 40(1) and 
(3), respectively). 

• 9The judgment talks about voyeurism. Is it really the case that the personal wealth of the 
richest people is a matter of public interest, but is not in the case of the less well-off? Are the 
privacy rights of the rich less important than those of Everyman? Furthermore, the large 
quantity of data disclosed by the applicants actually provides the public with more accurate 
insights into a whole range of issues of public interest. For example, what percentage of 
income is paid as tax by wealthier individuals in comparison to those with more modest 
incomes; or to what extent is income and wealth affected by one’s gender, occupation, or 
municipality? (see Applicants’ submissions dated 17 March 2016, § 53). 

• 10See, further on this road: National Union of Rail, Maritime and Transport Workers v. the 
United Kingdom, no. 31045/10, 8 April 2014, which brings into the ambit of Article 11 the 
wide margin of appreciation that originally applied to socio-economic policies. This is quite 
ironic. Under Articles 10 and 11, public interest cannot be a ground for restriction unless it is 
a question of public order, etc. However, once a measure qualifies as part of socio-economic 
policy it suddenly provides a virtual “carte blanche” in the form of a wide margin of 
appreciation. 

• 11One of us was also a dissenting judge in Animal Defenders. According to the dissenting 
opinion in question the idea that the democratic process of legislation could be enabled to 
lower the standard of review in matters of human rights was unacceptable. Here we refer 
to Animal Defendersonly to show the internal contradictions of the majority reasoning. 

• 12See Lech Garlicki, “Cultural Values in Supranational Adjudication: is there a ‘cultural 
margin of appreciation’ in Strasbourg?”, in Klaus Stern, Michael Sachs, and Helmut 
Siekmann, <Der grundrechtsgeprägte Verfassungsstaat: Festschrift für Klaus Stern zum 80. 
Geburtstag (2012); and George Letsas, “Two Concepts of the Margin of Appreciation”, in A 
Theory of Interpretation of the European Convention on Human Rights, Oxford University 
Press (2007), pp. 80-98. 

• 13In Fressoz and Roire v. France, cited above, § 48, the Grand Chamber expressly noted that 
in the Government’s view the publication of personal tax assessments belonging to one 
person “had been published solely with a view to damaging [him]”. Nevertheless, this Court 
still found in favour of the applicants, who were journalists, and held that their conviction for 
re-publishing tax information that was already public was a violation of Article 10. In a 
situation where only “local taxpayers may consult a list of the people liable for tax in their 
municipality, with details of each taxpayer’s taxable income and tax liability” and where “that 
information cannot be disseminated”. Nevertheless, the Fressoz Court considered it is “thus 
accessible to a large number of people who may in turn pass it on to others. Although 
publication of the tax assessments in the present case was prohibited, the information they 
contained was not confidential” (§ 53.) The departure is striking. 

• 14See “Act on the public disclosure and confidentiality of tax information”, No. 1346/1999, 
§§ 5 – 9 and “Act on the Openness of Government Activities”, No. 621/1999, §§ 2, 6, 7, 9, 
13(1), 17(1), and 20 (among others). 

• 15See also Weber v. Switzerland, 22 May 1990, Series A no. 177, p. 23, § 51; and 
the Vereniging Weekblad Bluf! v. the Netherlands, 9 February 1995, Series A no. 306-A, p. 15, 
§ 41. 

• 16The Court held, “[i]n essence, that Article [10] leaves it for journalists to decide whether or 
not it is necessary to reproduce such documents to ensure credibility. It protects journalists’ 
right to divulge information on issues of general interest provided that they are acting in 
good faith and on an accurate factual basis and provide ‘reliable and precise’ information in 
accordance with the ethics of journalism.” 
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• 17The Court observed: “the accuracy of the published information was not in dispute even 
before the domestic courts. There is no evidence, or indeed any allegation, of factual errors, 
misrepresentation or bad faith on the part of the applicant companies” (see also, in this 
connection, Flinkkilä and Others v. Finland, no. 25576/04, § 81, 6 April 2010). 

• 18It is not the first time that the Court has extended restrictions developed for specific 
situations. Here the judgment has misapplied a rule developed for data of an intimate nature 
without showing the similarity of otherwise different situations. Quoting magic formula from 
leading cases mechanically (or even in a distorted fashion as was done with regard to 
“responsible journalism” in Pentikäinen v. Finland) does not make the application any more 
convincing. We do not think that the extension is correct, but we might be mistaken. 
However, we are certainly not mistaken in asserting that we have nothing to contest as no 
reasons were given. The extension of a principle is always invidious on the simple grounds of 
lack of justification. Authority cannot replace reason. 

• 19It is noteworthy that not even the Government denied the existence of a public interest in 
the publication: it only stated that it was overridden by the privacy interest: “it is obvious 
that the publishing activities in the aforementioned manner and extent did not contribute to 
public debate in a way that would override the public interest of protecting the processing of 
personal data of the persons concerned” (address of the Government of Finland at the Grand 
Chamber hearing of 14 September 2016, § 53). 
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